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BRIEF  FOR  APPELLANT 


I 


United  States  Court  of  Appeals 

For  The  District  of  Columbia 


No.  8066 


BENJAMIN  D.  FRIEDMAN,  7616  Fourteenth  Street, 
N.  W.,  Washington,  D.  C.,  Appellant, 


vs. 

THE  DECATUR  CORPORATION,  1526  K  Street,  N.  W., 
Washington,  D.  C.,  Appellee. 


Jurisdictional  Statement 

Jurisdiction  below  is  based  on  the  Act  of  March  3,  1901, 
31  Stut.  1199,  C.  854,  Sec.  60,  D.  C.  Code,  1940  Ed.,  Title  11, 
Sec.  11-301. 

Jurisdiction  in  this  Court  is  conferred  by  Act  of  March 
3,  1901,  31  Stat.  1225,  C.  854,  Sec.  226;  D.  C.  Code,  1940 
Ed.,  Title  17,  Sec.  17-101. 

The  Decatur  Corporation,  appellee  in  this  Court,  and 
plaintiff  below,  filed  on  June  10,  1938,  a  declaration  claim¬ 
ing  damages  of  $16, 904.34, 1  for  breach  of  a  contract  entered 


1  Later  amended  to  claim  .$17,243.  (Appellant’s  App.  37.) 
4  a 
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into  on  May  31,  1935,  between  it  and  the  appellant,  Benja¬ 
min  D.  Friedman  (Appellant’s  App.  1-14). 

On  verdict  of  a  jury,  judgment  was  entered  May  28,  1941, 
in  favor  of  the  appellee  against  the  appellant,  Benjamin  D. 
Friedman,  for  $13,400,  (Appellant’s  App.  492-3),  from 
which  this  appeal  was  taken.  The  parties  will  hereafter 
he  referred  to  as  they  were  designated  in  the  court  below. 

Statement  of  Case 

The  declaration  for  breach  of  contract  as  originally  tiled 
was  in  three  counts.  The  first  count  averred  the  plaintiff’s 
ability  to  deliver  the  property  which  was  the  subject  of  the 
contract  of  sale,  and  that  on  the  lltli  day  of  September, 
1935,  it  notified  the  defendant  that  it  had  complied  with  its 
contract  and  was  ready  and  willing  to  transfer  the  said 
property,  and  that  it  called  upon  the  defendant  to  carry  out 
his  obligation  and  pay  the  purchase  price,  and  that  the 
defendant  refused  to  do  so.  (Appellant’s  App.  1-4.) 

The  second  count  charges  that  the  plaintiff  was  able  to 
perform  its  contract  but  that  the  defendant  breached  its 
contract  by  refusing  to  furnish  the  plaintiff  information 
which  the  plaintiff  required  to  enable  it  to  obtain  wharfage 
facilities,  and  by  reason  of  the  defendant’s  refusal  to  fur¬ 
nish  this  information,  the  plaintiff  was  prevented  by  the  de¬ 
fendant  from  performing  its  contract.  (Appellant’s  App. 
4-8). 

The  third  count  charged  that  while  the  plaintiff  was 
attempting  to  procure  from  the  War  Department  wharfage 
facilities,  there  was  an  anticipatory  breach  by  the  defend¬ 
ant  of  this  contract,  in  that  the  defendant  notified  the  plain¬ 
tiff  that  he  would  be  unable  to  obtain  the  money  with  which 
to  go  through  with  the  purchase.  (Appellant’s  App.  8-12). 

In  addition  to  asserting  that  the  declaration  and  each 
count  thereof  failed  to  state  a  cause  of  action,  the  defend¬ 
ant  denied  generally  the  allegations  in  the  declaration  and 
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also  asserted  that  he  was  at  all  times  ready,  willing1  and 
able  to  perform  the  contract  but  that  the  plaintiff  never 
tendered  performance,  nor  was  it  ever  ready  or  able  to 
perform;  that,  among  other  things,  the  plaintiff  was  unable 
to  obtain  wharfage  facilities  with  the  privilege  of  running 
a  pipe  line  from  said  wharf,  and  that  it  was  not  able  to 
deliver  good  and  unencumbered  title  to  the  property.  (Ap¬ 
pellant’s  App.  18-22). 

At  the  conclusion  of  the  testimony  and  upon  the  argu¬ 
ment  for  a  directed  verdict,  the  plaintiff  withdrew  its  sec¬ 
ond  and  third  counts  and  amended  its  first  count,  so  that, 
instead  of  averring  the  plaintiff’s  readiness  and  ability  to 
perform  and  a  breach  by  the  defendant  on  September  11, 
1935,  it  charged  that  during  January,  1936,  the  plaintiff 
was  ready,  willing  and  able  to  comply  with  and  complete 
its  contract,  and  that  the  defendant  on  the  latter  date  failed 
and  refused  to  perform.  (Appellant’s  App.  37,  474,  477). 

The  contract  -  between  the  parties  entered  into  on  May 
31, 1935  provided  for  the  sale  by  the  plaintiff  to  the  defend¬ 
ant  of  Lots  10  and  12  to  18  and  parts  of  Lots  19  and  20 
in  Sq.  1067.3  Certain  contingencies  were  to  occur  before 
there  was  to  be  any  performance  by  the  defendant.  The 
plaintiff  was  to  be  able  to  deliver  good  title  and  the  con¬ 
tract  was  to  be  null  and  void  if  the  property  was  not  made 
available  for  industrial  use,  or  if  the  plaintiff  should  be 
unable  to  obtain  wharfage  facilities  and  the  privilege  of 
running  a  pipe  line  from  said  wharf  to  the  property. 

The  contract  imposed  no  obligation  upon  the  plaintiff  to 
bring  about  the  contingencies  upon  which  performance  by 
the  defendant  was  dependent,  nor  imposed  any  time  limit 
within  which  these  contingencies  had  to  occur.  It  attempted 


-  Appellant’s  App.  12-14. 

:t  Appellant’s  App.  441  and  Ex.  17  and  IS,  Tr.  479,  481,  to  be  physically 
exhibited;  Sq.  1067  is  in  Southeast  Washington,  a  few  hundred  feet  from 
Anacostia  Itiver  and  a  freight  line  runs  through  its  southern  extremity. 
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to  bind  the  defendant  but  left  the  plaintiff  free  to  proceed 
with  performance  or  to  repudiate  the  agreement. 

The  plaintiff  obtained  a  rezoning  of  the  property  to  per¬ 
mit  industrial  use  and  procured  enactment  of  legislation  ‘ 
which  authorized  the  commissioners  to  permit  the  laying 
of  pipe  lines  for  the  carriage  of  petroleum  products  from 
the  property  south  on  loth  Street  to  the  pier-head  line  of 
the  Anaeostia  River,  but  it  never  obtained  wharfage  facili¬ 
ties  or  an  unencumbered  title. 

Besides  the  inability  of  the  plaintiff  to  procure  wharfage 
facilities,  it  was  unable  to  deliver  a  good  title,  clear  of  cer¬ 
tain  conditions  and  encumbrances  on  parts  of  Lots  1!)  and 
20.  When  the  contract  dated  May  Ml,  lOMo,  between  the 
plaintiff  and  defendant  was  signed,  the  plaintiff  owned  only 
Lots  10  and  12  to  18.  The  parts  of  Lots  10  and  20  to  be 
conveyed  by  the  plaintiff  to  the  defendant  wen*  owned  by 
the  P.  B.  &  W.  Railroad  Company.  In  tin*  conveyance  by 
the  railroad  company  of  these  lots,  certain  conditions  or 
encumbrances  were  imposed  by  the  railroad  company,  which 
deprived  the  parts  of  Lots  1!)  and  20  conveyed  of  the  right 
to  lateral  support  and  burdened  the  land  with  an  obliga¬ 
tion  to  prevent  the  drainage,  seepage  or  precipitation  of 
water,  snow  or  ice  from  the  parts  of  said  lots  to  the  land 
of  the  railroad  company  adjoining  on  the  south. 

Points  on  Appeal 

The  Court  erred  as  follows: 

1.  In  refusing  to  direct  a  verdict  for  the  defendant. 

2.  In  refusing  to  grant  defendant's  Prayer  Xo. 

M.  In  overruling  objections  to  the  questions  and  testi¬ 
mony  of  the  witness  Lambert  pertaining  t<>  conversations 
with  Mr.  Schmitt  and  Mr.  Nolle. 


1  Act  of  Aug.  "27.  in." !•*>.  4!>  Stat.  7.">.‘{,  Sec. 

.'<J,  51. 


2:  Appellant’s  App 


4.  In  overruling  objections  to  the  questions  and  permit¬ 
ting  the  witness  Lambert  to  testify  concerning  his  unsuc¬ 
cessful  efforts  to  resell  the  property. 

3.  In  overruling  the  objection  to  the  questions  to  the  wit¬ 
ness  Savage  and  permitting  him  to  testify  concerning  ef¬ 
forts  to  sell  the  property. 

(i.  In  denying  the  defendant’s  motion  for  a  judgment  for 
the  defendant  notwithstanding  the  jury’s  verdict. 

7.  In  denying  the  defendant’s  motion  for  a  new  trial. 


Summary  of  Argument 


I.  The  trial  court  erred  in  refusing  to  direct  a  verdict 
for  the  defendant  because 

A.  As  a  unilateral  contract,  complete  performance  and 
a  tender  thereof  was  necessary. 

I>.  There  was  no  anticipatory  breach  so  as  to  dispense 
with  the  necessity  for  tender. 

(’.  Plaintiff  did  not  possess  the  certain  means  of  per¬ 
formance. 

1.  Plaintiff  was  unable  to  deliver  good  and  unencum¬ 
bered  title. 


2.  Plaintiff  was  unable  to  deliver  wharfage 

II.  The  court  erred  in  allowing  the  witness 
testify  to  alleged  statements  or  assurances 
wharfage  facilities  made  to  him  by  Mr.  Schmitt. 


facilit  ies. 


Lambert  to 
concerning 


III.  The  court  erred  in  permitting  testimony  by  the  wit¬ 
ness  Lambert  as  to  unsuccessful  efforts  to  sell. 

IV.  The  verdict  of  the  jury  was  contrary  to  the  weight 
of  the  evidence  and  the  damages  awarded  wore  grosslv  ex¬ 
cessive*. 

~)u 


ARGUMENT. 


The  Court  Erred  in  Refusing  to  Grant  Defendant’s 
Motion  to  Direct  a  Verdict. 

A. 

.  I < 1  n  ii  i  hi  1 1  i'i  i  i  i  mi  I  i'u  cl .  emu  i  >1 '  I  >  /a  it  m'liniiiii'  n  mi  I  e  u  <h  r 

till  I'i  'll  ll'll.<  ill  i  i  .'■Sill'//. 

il  will  be  < > i i •  r\  i'il  I  roin  ; 1 1 1  analysis  ol  llu*  contract, 
( Appellant  ’>  A|i|».  Ill  14)  and  although  the  contract  pro 
vided  1  lial  ill**  plaintifl  agreed  to  m-!1  and  the  del etidanl 
a  greet  1  to  I > u y  liu*  land  described.  conditions  and  t « •  r i n worn 
stipulated  which  rondorod  such  an  obligation  contingent 
upon  four  nnoorlain  events.  namely,  good  til  I « *.  zoning  t « * r 
indti.-l  rial  use.  pipo  linos  and  wharfage  facilities,  and  that 
no  old i an  1  ion  was  imposed  upon  tho  plaint  iff  which  oompollod 
liim  to  sot  in  motion  tin*  machinery  l»y  which  those  events 
might  he  expected  to  occur,  nor  was  there  any  obligation  im¬ 
posed  upon  the  defendant  to  do  anything  until  alter  occur¬ 
rence  of  the  ahove-meut ioiicd  contingencies,  namely,  the 
delivery  of  good  title,  zoning  of  the  property  for  industrial 
Use.  and  pipe  lino  and  wharfage  facilities,  whereupon  the 
onl v  o! digat ion  then  upon  the  defendant  was  the  payment  ol 
tile  pu  relia  so  price.  In  the  light  of  t  his  ana  lysis,  it  is  appa  rent 
that  the  promise  to  liny  and  pay  the  purchase  price  was  to 
occur  in  point  of  t  i  me  when  com  plot  e  perl  on  tin  nee  by  the  de¬ 
fendant  was  ready  and  tendered.  (  Mhcrwise  hy  the  language 
of  the  contract  it  was  null  and  void.  Had  the  plaintifl 
decided  to  do  nothing,  that  i>  to  say,  not  to  obtain  good 
title,  not  to  procure  a  re-zoning  for  industrial  use,  or  not  to 
obtain  pipe-line  or  wharfage  facilities,  t he  defendant  would 
not  have  been  possessed  of  any  cause  of  action.  Moreover, 
until  the  plaintiff  had  reached  tin*  point  where  all  of  the 


condition-  above  enumerated  had  been  fulfilled  and  a  deni 
IriK lere< I.  there  existed  in  the  plaintiff  IK*  cause  of  aetion 
aua i list  the  del Cnda at. 

I  lie  contract  here  entered  into  1 1 1  list  fall  under  one  of 
two  general  classifications,  namely,  it  must  lie  either  a 
bilateral  or  unilateral  contract.  It  could  not  he  a  bilateral 
contract  because  it  lacked  mutuality.'  In  tireinn'  tin*  lack 
"1  mutuality  in  the  contract.  1  am  not  unmindful  of  the 
i  •  *ci t a  1  in  the  contract  that  the  plaintiff  “agrees  1o  -ell” 
and  the  delcininnt  “to  buy”.  In  many  contracts  -ucii  an 
exchange  el  promise-  would  constitute  mutual  obligations 
which  would  create  a  bilateral  contract,  but  tin*  promises 
in  this  coni  ract  are  iiieaninuless  because  the  undertakinu'  to 
>el!  and  buy  i>  predicated  upon  the  plaintiff  procuring  the 
occurrence  <>t  certain  .emit iimcneies,  the  procurement  of 
which  he  i  -  by  1 1n*  emit  ract  under  no  obi  i  “at  ion  to  u  i  alert  a  ke. 

II  a  unilateral  contract,  it  was  enforceable  onlv  after  the 
plaint i  11  had  completed  it-  performance  and  no  rights  could 
accrue  to  the  plaintiff  until  full  completion  of  its  perform¬ 
ance.  Admittedly  in  the  instant  case  there  was  no  com¬ 
plete  performance  by  the  plaintiff,  but  it  seeks  avoidance  of 
it-  obligation  lor  complete  perlormanec  bv  assertion'  that 

l  lie  defendant  repudiated  1  lie  emit  ract  and  that  1  here  was  an 
anticipatory  breach.11  However,  it  is  well  settled  that  there 
can  be  no  anticipatory  breach  of  a  unilateral  contract." 

,\  t  '>  I'  / 1 1 1  fills  i!  I'.l'il  I'll  f  ii,  X ,  l  li  i  (  /  f  if  a/  —  t  t‘  <  i  III  si  I  il  !<  f ,  Li  ]■  |  lit  1  ) 

•its.  .YiLi.  .1/ i't  rill  ilillf  irlffi-M  Illfr  )•  I),  fill'll.  V.  ll'illli  'Ilnitlr,  f'n., 

i  1  I*.  (Lid)  LiLid;  /'  il  /  lull  x,  (  Ii  ran  irli’  I'lllilishint/  f  n,,  I  .M  ;ir.\  rt  III  1 1' 

1  s  ! ).  *  .)  !''•>;  A.  /.  l)nl,iint  lit  A  linn  in's  1 1  (  a.  x.  f  hulnn'iii  /li  mi  <  n., 

<*4  F.  ( '_!<! )  Lilli.  LidLi;  (  ill  if urn  In  lii'Jhii  rii  (n,  v.  I>i'nil  iiri  is  lii'liiiini /  (  mil.. 
Lie  ( ';il.  A|>|>.  ( Lid )  ! 04.  7t*  1\  (lid) 
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A-  a  unilateral  contract  the  defendant  was  at  liberty  to 
repudiate  il  at  any  time  before  tender  by  the  plaintiff  of 
complete  performance  with  deed  of  uood  and  imeneumbered 
title  to  the  property,  concurrently  attended  by  the  requisite 
condition'-  .stipulated  in  the  contract. ' 

I’,. 

I  In  I'r  K'lls  in i  <l  1/ 1  ici /ill  I  ni’ if  l/i'i  ilrli  si  i  (IS  In  (I  is  fir  usr  Il'l/Il 
Ihi  iiiii  ssi li/  n!  1 1  111I1 

i  f  t  he  cont  ract  should  be  const  rued  as  a  bilateral  cont  ract 
and  not  lacking  in  mutuality,  then  it  \va<  nevertheless 
incumbent  upon  the  plaint  i tT  in  the  absence  of  an  antici¬ 
patory  breach  and  perhaps  in  any  event  to  make  a  tender  of 
performance.  The  testimony  disclosed  that  on  September 
li.  l!t.‘!a.  tin*  plaintiff,  through  its  attorney,  Arthur  Lam¬ 
bert,  wrote  the  delcndaut  that  all  ol  the  conditions  ot  the* 
contract  had  been  complied  with  and  it  was  then  ready  to 
perform  its  contract  and  called  upon  the  defendant  to  per¬ 
form.  (Appellant's  App.  li!L  ^).  Later  that  week,  accord¬ 
ing'  to  the  witness  Lambert,  the  defendant  informed  him 
t  hat  he  could  not  or  would  not  perform  his  agreement  unless 
another  deal  which  he  had  with  an  oil  company  worked  out. 
(Appellant's  App.  :2!)S-p).  The  undisputed  testimony  is 
that  at  the  time  thi-  letter  was  written  by  Mr.  Lambert,  and 
notwithstanding  its  contents,  the  plaintiff  was  not  then  able 
to  perform.  (Appellant's  App.  17.*)-.")). 

The  plaintiff  contends  that  the  alleged  statements  by  the 
defendant,  concerning:  the  inability  to  obtain  funds  until 
completion  of  a  deal  with  an  oil  company,  constituted  an 
anticipatory  breach  which  dispensed  with  the  necessity  of 
any  tender  of  performance  by  the  plaintiff. 

This  position,  however,  is  untenable  for  three  reasons. 
First,  the  plaintiff  waived  the  breach,  if  any,  which  allegedly 
occurred  in  September  lbba.  and  amended  its  complaint 

s  WillisInM  mi  ( 'i»iit  r.'icfs.  Ynl.  1,  UrV.  Kd.  (!!•.'»(>),  Sec.  (il).  j>.  1  (>“».  it  sci/. 


to  charye  the  breach  as  of  January  1  !).*)(>,  relying  upon  the 
proposition  that  the  plaintiff  could  elect  not  to  accept  the 
relusal  ol  perfonua nee  and  continue  to  insist  upon  per¬ 
formance  of  the  contract. '*  Secondly,  the  statements 
allegedly  made  by  the  defendant  did  not  amount  to  an 
unequivocal  refusal  to  u<>  through  with  the  contract  and 
therefore  did  not  coiistitule  any  basis  for  anlieipatorv 
breach.  And,  third,  they  were  not  made  until  after  the 
time  for  performance. 

It  the  alleged  statements  of  the  defendant  eoiisl  it  ut*'d  an 
anticipatory  breach,  these  statements  fixed  the  dale  of  the 
breach :  and  the  first  of  these  statements  was  allegedly  made 
in  September  1  I *»y  its  amendment,  however,  of  it- 

declaration  as  well  as  by  its  conduct  otherwise.  plaintiff 
elected  not  to  accept  the  renunciation  and  continued  to 
iusisl  upon  the  performance  of  the  contract. 

If  it  was  within  the  riyht  of  the  plaintiff  to  reject  the 
renunciation  by  the  defendant,  it  in  effect  means  that  the 
plaintiff  elected  to  continue  with  its  contract  and  to  compel 
performance  by  the  defendant  disroya  rdiny  the  contract 
repudiation  by  the  defendant.  llaviny  elected  so  t « »  do, 
it  was  then  encumbent  upon  the  plaintiff  to  continue  and 
complete  performance  of  its  contract  by  proeuriny  the 
occurrence  of  the  conditions  provided  for  in  the  contract 
and  to  make  a  tender,  when  these  conditions  had  been  met, 
of  the  yood  and  unencumbered  title  to  the  property.  Trulv 
if  the  plaintiff,  upon  a  repudiation  by  the  defendant  of  a 
contract,  has  the  election  of  trealiny  the  repudiation  as  an 
anticipatory  breach  or  rejecting  the  breach  and  continuing 
with  its  contract,  the  plaintiff  must  make  its  election  and 
be  limited  to  such  riyhts  as  accrue  therefrom:  it  cannot 
take  riyhts  under  both. 

/{»,/,, h  v.  Unrst,  ITS  r.  s.  t.  -jo  Sup.  O.  7SII,  44  L.  Kd. 
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In  other  words,  if  it,  upon  a  repudiation  of  the  contract 
l>y  the  defendant,  insisted  upon  continuing  the  contract  in 
force  and  compelling  performance,  then  it  did  not  consider 
the  contract  ended  by  the  anticipatory  breach,  but  must 
be  deemed  to  have  elected  to  proceed  with  its  contract  to 
final  completion  and  was  then  required  to  make  its  tender 
of  full  performance  at  such  time. 

The  principle  is  well  settled  that  before  one  may  rely 
upon  a  repudiation  of  an  executory  contract,  he  must  ac¬ 
cept  it  as  such  and  treat  the  contract  as  at  an  end.  If  he 
fails  to  do  that  he  keeps  the  contract  alive  for  the  benefit 
of  the  other  party  as  well  as  his  own.'" 

After  the  letter  of  Sept.  11,  1935  and  while  the  plaintiff 
was  in  fact  still  unable  to  perform,  Mr.  Lambert  attain 
wrote  the  defendant  on  September  IS,  193.)  that  it  was 
icillinf/  to  perform  and  that  it  was  waiting  for  him  to  per¬ 
form  his  part  of  the  bargain,  and  that  unless  he  would  yive 
them  assurances  of  performance,  the  plaintiff  would  feel  at 
liberty  to  offer  the  property  elsewhere.  (Appellant's  App. 
302).  Xo  written  reply  was  received  but  in  the  latter  part 
of  September  or  early  October,  and  also  in  several  other 
conversations  through  October  and  November  1935,  Mr. 
Lambert  testified,  the  defendant  told  him  that  he  was 
trying  to  complete  a  deal  with  an  oil  company  which  would 
(‘liable  him  to  u<>  through  with  the  contract,  and  to  hold  it 
open,  to  which  Mr.  Lambert  replied  that  he  would  hold  it 

[>h  v.  Scot  t .  1!)  Out.  A|)|>.  477;  Xrir  York  Life  Insurance  Co. 
v.  I 'itjlas,  207  l’.  S.  072,  SO  !,.  Kd.  071,  077;  Sheffield  v.  .'stone,  OS  App. 
I).  ( 37S,  .'{SO,  OS  F.  (2d)  2-")0;  Uoliheiin  Dist rihntimj  Corporation  v. 
H rennemnn .  13  F.  (2d)  107),  1<)7;  13  ('.  .1.  07>7>.  Sec.  720;  A  rent  v.  Iloirden. 
7>  K.  A’  B.  714.  S7»  F.  ('.  I,.  714,  110  Beprint  047,  wherein  the  court  held 
tluit  the  plaintiff  h:nl  not  accepted  the  renunciation  as  a  breach  and 
defendant  was  entitled  to  the  discharge  of  the  contract  which  took 
place  on  the  declaration  of  war.  L<ntd roitjt  v.  Paid,  27  App.  1).  423, 

430;  United  States  1‘otasli  Co.  v.  McSntt,  <0  F.  (2d)  120;  lioeh  m  V. 
Ilorst,  17S  r.  S.  1,  20  S.  Ct.  7S0,  7S4 ;  l)in>jle;t  v.  (tier,  117  1  .  S.  400, 
0  S.  Ct.  S7>0. 


open  until  the  first  of  the  year  unless  forced  to  close  it  hv 
overdue  niort^aives  (Appellant’s  App.  303-4).  Early  in 
.January  1030,  Mr.  Lambert  said  he  attain  talked  to  Mr. 
Friedman  and  had  asked  him  whether  or  not  the  money, 
which  was  apparently  necessary  for  this  deal,  had  been 
included  in  the  budget  of  this  oil  company,  and  Mr. 
Friedman  said  that  it  had  not  and  that  it  looked  rather 
hopeless.  Sometime  thereafter  and  before  February  15, 
1030,  when  the  new  sale  was  made  to  Messrs.  Breed  and 
Rogers,  Mr.  Lambert  told  Mr.  Friedman  that  the  plaintiff 
was  still  ready  and  willing  to  u'o  through  with  the  contract, 
because  they  were  not  eettine,-  anything  like  tin*  same  price. 
(Appellant’s  App.  305).  In  the  final  conversation,  early 
in  February  1030,  preceding  the  sale  of  the  property  by 
the  plaintiff  to  Breed  and  Rogers,  Mr.  Lambert  testified 
Mr.  Friedman  said  he  could  not  i*o  through  with  the  con¬ 
tract  at  that  time.  (Appellant’s  App.  308). 

Mr.  Pennebaker,  President  of  the  plaintiff  company, 
testified  that  in  the  Fall,  sometime  after  September  1,  1035, 
Mr.  Friedman  said  there  was  no  use  furnishin.n'  plans  and 
specifications  at  that  time  because  he  could  not  no  ahead 
with  the  transaction,  that  he  did  not  see  Mr.  Friedman 
aii'ain  until  November,  at  which  time  they  discussed  a  trade, 
and  Mr.  Pennebaker  asked  him  to  close  the  contract:  that 
early  in  .January,  1030,  Mr.  Friedman  asked  for  more  time 
and  Mr.  Pennebaker  testified  that  he  held  it  open  as  lone, 
as  he  could  until  .January  1030,  when  he  told  him  that  unless 
he  complied  with  the  contract  lie  was  eoine  to  sell  the 
property.  (Appellant’s  App.  04-03);  that  Mr.  Friedman 
said  that  he  mi.eht  no  through  with  the  deal  later  but  could 
not  u<)  through  with  it  then.  (Appellant's  Appendix  184). 

It  is  apparent  that  none  of  the  above  statements  con¬ 
stituted  an  unequivocal  refusal  by  the  defendant  to  no 
through  with  the  contract.  At  most,  it  can  only  be  said 
that  the  defendant  was  endeavoring  to  delav  the  time  for 
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his  performance  until  funds  would  be  available.  This  is 
not  sufficient  to  constitute  an  anticipatory  breach  which 
would  excuse  the  failure  of  the  plaintiff  to  complete  its  per¬ 
formance  and  make  a  tender.11 

The  general  rule  stated  by  the  Supreme  Court  of  the 
United  States  12  is  that : 

“A  mere  assertion  that  the  party  will  be  unable,  or 
will  refuse  to  perform  his  contract,  is  not  sufficient; 
it  must  be  a  distinct  and  unequivocal  absolute  refusal 
to  perform  the  promise,  and  must  be  treated  and  acted 
upon  as  such  by  the  party  to  whom  the  promise  was 
made;  for  if  he  afterwards  continue  to  urge  or  demand 
a  compliance  with  the  contract  it  is  plain  that  he  does 
not  understand  it  to  be  at  an  end.” 

Moreover,  these  conversations  all  occurred  after  the  let¬ 
ter  of  September  11,  wherein  the  plaintiff  stated  it  was 
ready  to  perform. 

An  anticipatory  breach  must  occur  previous  to  the  time 
for  performance.  It  is  a  breach  committed  before  the  time 
has  come  when  there  is  a  present  duty  of  performance.13 

Xo  anticipatory  breach  having  occurred,  the  plaintiff  was 
obliged  to  make  tender.  Especially  necessary  is  tender 
when  no  time  for  performance  of  the  contract  is  stipulated. 
By  the  terms  of  the  contract,  performance  by  the  plaintiff 

11  Johnstone  v.  Milling,  16  Queen’s  Bench  Div.  460,  wherein  statements 
of  inability  to  obtain  money  with  which  to  rebuild  premises  were  held  not 
to  constitute  an  anticipatory  breach;  Sheffield  v.  Stone,  6S  App.  D.  C.  378; 
Mobley  v.  New  York  Life  Insurance  Co.,  295  U.  S.  632,  79  L.  Ed.  1621 ; 
Goldwgn  Distributing  Corp.  v.  Brcnnernnn,  13  F.  (2d)  105;  Bushcg  v. 
Dale,  1  SI  Okla.  4S1,  75  P.  (2d)  193,  196;  Hogg  son  Bros,  v.  Bank  of 
Roswell,  231  F.  869. 

12  United  States  v.  Smoot,  15  Wall.  36,  21  L.  Ed.  107,  111.  This  case 
is  also  of  interest  in  relation  to  the  testimony  of  Mr.  Schmitt  because  of 
the  comment  by  the  Court,  p.  Ill,  that  statements  by  certain  governmental 
officers  that  they  would  be  governed  in  the  inspection  of  horses  by  certain 
regulations  bound  no  one. 

13  New  York  Life  Ins.  Co.  v.  Viglas,  297  U.  S.  672,  SO  L.  Ed.  971,  977; 
Bank  of  Columbia  v.  Hagner,  1  Pet.  455,  7  L.  Ed.  219. 
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was  a  condition  precedent  to  performance  by  tlie  defend¬ 
ant.  The  plaintiff  was  not  entitled  to  proceed  with  this 
action  without  an  actual  performance  of  the  contract  on  its 
part  or  a  tender  and  refusal.  An  averment  to  that  effect 
in  its  declaration  or  complaint  was  essential  as  well  as  was 
proof  to  support  it.14  No  such  averment  appeared  in  the 
declaration  as  amended  and  there  was  no  such  proof. 

0. 

The  plaintiff  did  not  possess  the  certain  means  of  per¬ 
formance. 

The  contract  provided  for  delivery  of  “good  title  to  the 
land,”  wharfage  facilities  and  the  privilege  of  running  a 
pipe  line  from  the  wharf  to  the  property.  (Appellant’s 
App.  13) 

Assume  without  admitting  that  there  was  an  anticipatory 
breach  by  the  defendant  which  it  timely  acted  upon,  or 
there  existed  some  other  reason  for  which  a  tender  of  per¬ 
formance  was  excused. 

The  rule  of  law  applicable  to  such  a  situation  is  that  al¬ 
though  it  may  dispense  with  or  excuse  a  tender  of  per¬ 
formance,  it  does  not  eliminate  the  necessity  of  alleging 
and  proving  ability,  readiness  and  willingness  to  perform.1' 

In  66  Corpus  Juris,  Title  “Vendor  and  Purchaser,” 
Sec.  1520,  p.  1446,  it  is  stated: 

“  *  *  *  the  vendee’s  anticipatory  breach  cannot 

be  made  the  basis  of  an  action  for  damages  unless  it  is 
shown  that  the  vendor  would  be  able  to  perform  his 
part  of  the  contract  at  the  time  specified  for  perform¬ 
ance.  ’  ’ 


14  Newman  v.  Baker,  10  App.  D.  C.  187,  202;  Smith  v.  Sherman,  174 
Ala.  531,  56  So.  956. 

15  Hazleton  v.  Le  Due,  10  App.  D.  C.  379,  39S;  Booth  v.  Milliken, 
111  N.  Y.  S.  791,  127  App.  Div.  522;  McVeety  v.  Harvey  Mercantile  Co., 
24  N.  D.  245,  139  N.  W.  5S6,  Ann.  Cas.  191513,  102S. 

la 
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In  Brown  v.  Lee,  192  F.  817,  821,  113  C.  C.  A.  141,  the 
Court  said: 

“Unless  vendor  lias  title  to  land  or  certain  means 
of  procuring  it  lie  is  not  ready  and  able  to  perforin  a 
contract  requiring  him  to  convey  it  by  warranty  deed 
to  the  vendee,  and  he  cannot,  therefore,  recover  in  an 
action  of  damages  for  a  breach  of  the  contract  by  the 
vendee,  who  withdraws  from  the  contract.” 

It  is  uniformly  held  that  where  the  plaintiff  does  not 
actually  have,  own  or  possess  all  that  he  has  contracted  to 
sell,  he  must  at  least  be  able  to  show  a  contractual  relation 
thereto  as  to  render  it  certain  that  he  could  procure  the 
same.16 

1. 

The  plaintiff  was  unable  to  deliver  good  title. 

As  heretofore  stated  the  contract  called  for  delivery  of 
good  title  to  the  land. 

Obviously  the  existence  of  an  incumbrance  on  the  land, 
if  not  removed,  entitles  the  purchaser  to  reject  it,  where  the 
contract  calls  for  a  good  title.17 

When  the  contract  between  the  parties  was  entered  into 
on  May  31,  1935,  the  plaintiff  was  the  owner  of  only  lots  10 
and  12  to  18.  It  did  not.  own  parts  of  lots  19  and  20.  These 
latter  properties  were  owned  by  the  P.  B.  &  W.  Railroad 
Company.18 

1,1  Gray  v.  Smith.  S3  F.  S24.  829.  S30;  Bigler  v.  Morgan,  77  X.  Y.  312; 
TlaUidag  v.  Diehm,  30  Ohio  App.  494.  wherein  it  was  held  that  a  party, 
who  has  no  title  hut  holds  merely  an  option  given  without  consideration, 
hv  entering  into  a  contract  of  sale  to  a  third  party,  does  not  thereby  obtain 
such  rights  that  upon  prompt  repudiation  of  the  contract  by  the  third 
party,  he  may  without  tender  of  a  deed  and  without  acquiring  title,  sue 
and  recover  from  the  third  party  damages  for  breach  of  contract. 

17  27  R.  C.  L.  See.  226,  p.  503;  66  C.  J.  Sec.  577,  p.  904. 

1S  Parts  of  Lots  19  and  20  are  shown  on  plat  attached  to  contract  within 
heavy  black  lines  as  parcels  No.  1,  No.  2  and  No.  3,  their  southerly 
boundary  being  55  feet  north  of  the  center  line  of  the  railroad.  Appel¬ 
lant's  App.  14,  47. 
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Also  at  that  time  it  had  no  enforceable  contract  or  ar¬ 
rangement  for  the  acquisition  of  these  lots  from  the  rail¬ 
road  company. 

In  1931,  four  years  before  the  contract  sued  upon  was 
entered  into,  there  had  been  a  written  contract  between  the 
Decatur  Corporation  and  the  Railroad  Company  for  the 
purchase  by  the  Decatur  Corporation  of  parts  of  lots  19 
and  20,  and  by  this  contract  the  southerly  boundary  of  the 
parts  of  the  lots  to  be  conveyed  started  at  a  point  fifty  (50) 
feet  north  of  the  center  line  of  the  railroad  tracks.  (Ap¬ 
pellant’s  App.  117,  see  plat  attached  to  contract.)  By  this 
contract  of  1931,  it  was  provided  that  the  deed  of  the  Rail¬ 
road  Company  conveying  said  property  to  the  Decatur 
Corporation  or  its  nominee  should  contain  the  following 
clause : 

“Provided  Always  and  this  conveyance  is  made  sub¬ 
ject  to  and  upon  the  following  conditions,  viz:  (1)  that 
neither  the  said  Grantor,  nor  its  successors  or  assigns, 
owner  or  owners  of  the  land  with  the  railroad  thereon, 
adjoining  said  land  hereby  conveyed  on  the  south,  shall 
be  liable  or  obliged  to  provide  lateral  support  for  any 
part  of  the  surface  of  said  land  hereby  conveyed,  and 
also  that  until  the  said  land  hereby  conveyed  be  im¬ 
proved  the  said  Grantee,  its  successors  and  assigns, 
shall  use  diligence  to  prevent  the  drainage  or  seeping 
of  water  or  precipitation  of  snow  or  ice  or  anything 
whatever  from  said  land  hereby  conveyed  on  to  or 
upon  said  adjoining  land  or  the  railroad  thereon,  or  any 
part  thereof;  and  (2)  that  neither  the  said  Grantor, 
nor  its  successors  or  assigns,  shall  be  liable  or  obliged 
to  construct  or  maintain  any  fence  between  the  above 
described  and  granted  land  and  land  of  the  said  Grantor 
adjoining  same  on  the  south;  or  be  liable  or  obliged  to 
pay  for  any  part  of  the  cost  or  expense  of  constructing 
or  maintaining  such  a  fence,  and  that  neither  the  said 
Grantor,  nor  its  successors  or  assigns  shall  be  liable 
for  any  damage  that  may  result  by  reason  of  the  non¬ 
existence  of  such  a  fence  or  any  part  thereof.” 


16 


It  was  further  provided  by  said  contract  that  the  Decatur 
Corporation  would  at  its  own  expense  have  the  title  ex¬ 
amined  and  take  all  necessary  steps  to  perfect  the  same  and 
that  if  for  any  reason  a  good  and  merchantable  title  could 
not  be  conveyed,  the  seller  was  under  no  obligation  for  or 
on  account  of  any  defect  in  the  title  and  that  if  it  be  impos¬ 
sible  for  the  purchaser  to  perfect  the  title,  the  deposit  should 
be  returned  to  the  purchaser. 

In  April,  1934,  the  contract  above  referred  to  between 
the  Decatur  Corporation  and  the  Railroad  Company  for 
the  purchase  of  parts  of  lots  19  and  20  was  cancelled  by 
letter  dated  April  17,  1934.  (Appellant’s  App.  23.)  At 
the  time  said  contract  was  cancelled,  the  Decatur  Corpora¬ 
tion  was  informed  orally  that  the  Railroad  Company  would 
at  any  future  time  sell  the  same  property  upon  exactly  the 
same  conditions  as  were  set  out  in  the  contract  of  1931,  if  the 
Decatur  Corporation  should  thereafter  desire  to  acquire  it, 
except  five  (5)  feet  running  along  the  railroad  which  addi¬ 
tional  ground  the  railroad  expected  to  use  for  additional 
railroad  tracks  and  at  that  time  Mr.  Pennebaker,  on  behalf 
of  the  Decatur  Corporation,  with  his  pen  ran  four  lines 
through  the  face  of  the  contract  and  wrote  “Cancelled  De¬ 
catur  Corporation  by  J.  Y.  Pennebaker,  President  and  Sec¬ 
retary.”  (Appellant’s  App.  112,  116.) 

After  the  contract  between  the  plaintiff  and  defendant 
was  entered  into,  there  ensued  correspondence  between  the 
Railroad  Company  and  Mr.  Francis  C.  Stetson,  attorney 
for  the  Decatur  Corporation,  starting  late  in  July  or  early 
in  August,  pertaining  to  a  title  defect  in  parcel  No.  3  which 
was  a  part  of  lots  19  and  20.  Mr.  Stetson,  who  is  an  attorney 
specializing  in  title  work,  had  been  employed  by  the  Decatur 
Corporation  to  clear  up  the  defect  and  flaw  in  the  title  to 
parcel  3,  about  which  flaw  Mr.  Pennebaker  had  been  ap¬ 
prised  by  the  Railroad  Company  back  in  1931.  (Appellant’s 
App.  112,  113.) 
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It  was  not  until  August  30,  1933,  after  the  receipt  by  Mr. 
Stetson  of  a  lengthy  letter  explaining  the  nature  of  the 
defect  in  Parcel  3  that  any  written  offer  was  made  for  the 
acquisition  of  parts  of  lots  19  and  20.  (Appellant’s  App.  ! 
27  to  32.)  In  the  letter  from  Mr.  Stetson  to  the  Railroad 
Company  dated  August  30,  1935,  Mr.  Stetson  especially 
referred  to  the  defect  in  Parcel  No.  3,  stating  that  he  was 
working  on  clearing  the  title  to  that  parcel  and  had  the  situa¬ 
tion  in  such  shape  that  the  plaintiff  would  take  the  title 
to  the  lot  as  it  stood.  Previously  there  had  been  left  with 
Mr.  Stetson  a  tentative  deed,  showing  the  proposed  convey¬ 
ance  of  parts  of  lots  19  and  20  to  be  conveyed  to  the  Decatur 
Corporation,  to  which  deed  was  attached  a  plat  showing  a 
description  of  the  property  and  a  general  resolution  showing 
the  authority  of  the  president  or  a  vice-president  of  the 
Railroad  Company  to  convey  and  execute  a  deed.  This 
deed  of  what  the  Railroad  Company  was  to  convey  is  iden¬ 
tical  with  the  deed  actually  delivered,  except  that  at  the 
request  of  the  Decatur  Corporation,  the  name  of  the  grantee 
in  the  deed  actually  delivered  was  that  of  the  plaintiff’s  at¬ 
torney  and  nominee,  Mr.  Stetson,  whose  name  was  substi¬ 
tuted  for  that  of  the  Decatur  Corporation  because  of  some 
question  as  to  the  standing  of  the  Decatur  Corporation  due 
to  its  failure  to  pay  corporate  taxes.  (Appellant’s  App.  59- 
75.)  In  Mr.  Stetson’s  letter  of  August  30,  1935,  to  the  Rail¬ 
road  Company  referring  to  the  proposed  deed  from  the 
Railroad  Company  which,  it  will  be  observed,  contained  the 
precise  incumbrances  and  burdens  on  parts  of  lots  19  and 
20  as  were  placed  in  the  original  contract  of  1931,  Mr.  Stet¬ 
son  wrote: 

“The  parts  of  lots  19  and  20  to  be  bought  include 
the  land  described  in  the  last  tentative  deed  drawn  up 
by  the  Railroad  Company,  *  *  *. 

*  *  have  the  Railroad  Company  execute  the 

deed  and  send  the  same  to  the  District  Title  Company 
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*  *  #  telling  the  Title  Company  to  deliver  the  deed 

when  the  purchase  money  is  deposited  at  the  Title  Com¬ 
pany.” 

There  was  never  by  letter  any  formal  or  binding  accept¬ 
ance  of  the  offer  by  the  Railroad  Company,  although  the  cor¬ 
respondence  indicates  during  and  after  September,  1935, 
an  apparent  willingness  by  the  Railroad  Company  to  exe¬ 
cute  and  deliver  the  proposed  deed  at  any  time  upon  the 
payment  of  the  purchase  price.  On  September  5th,  Mr. 
Stetson  again  wrote  the  railroad  company  and  referred  to 
the  last  deed  which  by  stipulation  (Appellant’s  App.  59,  61) 
w-as  admitted  to  be  a  copy  of  the  deed  finally  signed.  In  this 
letter  he  wrote  the  Railroad  Company  that  the  Decatur  Cor¬ 
poration  was  willing  to  make  settlement  at  any  time  that 
it  might  be  possible  for  the  Railroad  Company  to  send  the 
deed,  and  referred  to  the  resolution  which  had  been  at¬ 
tached  to  the  proposed  deed.  (Appellant’s  App.  65.) 

The  deed  (Appellant’s  App.  75)  was  executed  by  the  Rail¬ 
road  Company  on  October  S,  1935,  and  on  November  11, 
1935  (Appellant’s  App.  36)  the  Decatur  Corporation  was 
advised  as  follows: 

“As  stated  to  Mr.  Stetson  on  the  2nd  inst.  I  have  all 
the  papers  executed  and  am  ready  for  final  settlement.” 

It  will  be  observed  that  the  deed  from  the  Railroad  Com¬ 
pany  to  the  Decatur  Corporation’s  nominee,  Mr.  Stetson, 
contains,  as  it  was  agreed  it  should  contain  by  the  original 
contract  of  1931,  conditions  and  incumbrances  by  which  the 
grantee  of  the  land  conveyed,  his  heirs  or  assigns,  waives 
the  right  to  lateral  support  and  has  imposed  upon  him  the 
burden  of  preventing  the  drainage  or  seepage  of  water, 
snow  or  ice,  or  anything  whatever  upon  the  Railroad 
property.19 

10  The  parts  of  lots  19  and  20  conveyed  by  the  Railroad  Company  was 
20  to  30  feet  above  the  £Tade  of  the  railroad  tracks.  (Appellant’s  App. 
363,  394,  398,  449,  451,  452.) 
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Mr.  Pennebaker  testified  that  when  the  plaintiff  wrote  to 
Mr.  Friedman  that  it  was  ready  to  deliver,  it  did  not  then 
have  title  to  the  parts  of  lots  19  and  20  acquired  from  the 
Railroad  Company  by  deed  dated  October  8,  1935,  but  that 
what  he  intended  to  convey  to  Mr.  Friedman  was  the  title 
to  the  parts  of  lots  19  and  20  which  he  acquired  from  the 
Railroad  Company  by  this  deed  and  that  he  intended  to 
convey  to  Mr.  Friedman,  insofar  as  concerned  lots  19  and 
20,  the  same  title  which  he  acquired  from  the  Railroad 
Company  (Appellant’s  App.  169, 174). 

Taking  into  consideration  the  correspondence  between 
the  Railroad  Company  and  the  plaintiff,  the  background  of 
the  transaction  extending  to  the  original  agreement  of  1931 
between  them,  the  transmittal  of  the  proposed  deed  prior 
to  the  letter  of  August  30,  1935,  the  offer  to  purchase  the 
property  described  in  the  proposed  deed,  and  the  testimony 
of  Mr.  Pennebaker  as  to  what  he  intended  to  convey,  the 
conclusion  is  inevitable  and  indisputable  that  the  Railroad 
Company  was  never  under  any  enforceable  obligation  until 
actual  conveyance  was  made  to  sell  the  parts  of  lots  19  and 
20  and  that  the  conveyance  was  understood  at  all  times  to 
be  subject  to  the  condition  and  incumbrance  inserted  in  the 
deed  which  waived  the  right  to  lateral  support  and  imposed 
on  the  land  a  burden  in  relation  to  drainage  and  seepage. 
The  intent  that  the  deed  from  the  Railroad  Company  should 
contain  these  conditions  is  clear. 

As  stated  by  this  Court  in  Marden  v.  Hopkins,  47  App. 
D.  C.202: 

“The  intent  of  the  parties  must  be  determined  by 
reference  to  the  deed  itself  where,  as  here,  a  deed  suffi¬ 
cient  to  vest  a  title  is  delivered,  for  the  law  raises  the 
presumption  of  an  intent  to  pass  the  title  in  accordance 
with  its  terms,  and  not  otherwise.” 

As  stated  in  Miller  v.  Schwinn ,  72  App.  D.  C.  282,  284,  113 
F.  (2d)  748,  a  case  directly  in  point,  the  Court  held  that  an 
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incumbrance  upon  the  land  prevented  the  plaintiff  from 
recovering  because  of  inability  to  deliver  good  title,  stating 
as  follows : 

“Under  these  circumstances  neither  repudiation  of 
the  contracts  nor  silence  respecting  the  dedication  can 
work  an  estoppel  against  assertion  as  a  defense  to  this 
action  that  the  plaintiff  could  not  have  fulfilled  a  vital 
condition  of  the  contract,  conveyance  of  parcel  C  free 
from  encumbrance.  ‘If  the  promisee  (plaintiff)  could 
not  or  would  not  have  performed  the  condition  in  any 
event,  the  manifestation  of  unwillingness  or  inability 
of  the  promisor  (defendant)  to  perform  will  not  give 
rise  to  a  cause  of  action  because  the  promisee  (plain¬ 
tiff)  cannot  allege  and  prove  that  he  would  have  become 
entitled  to  receive  performance  by  complying  with  the 
condition,  had  it  not  been  for  the  promisor’s  (defend¬ 
ant’s)  misconduct.’  Williston  on  Contracts,  3rd  Ed. 
sec.  698A. 

##»#*** 

“An  encumbrance  has  been  defined  as  ‘every  right  to, 
or  interest  in  the  land  granted  to  the  diminution  of  the 
value  of  the  land,  but  consistent  with  the  passing  of 
the  fee  of  it  bv  the  conveyance.’  ” 

The  plaintiff  could  not  have  conveyed  a  greater  title  than 
it  acquired.  It  was  incumbent  upon  the  plaintiff  to  have 
both  alleged  and  proved  its  certain  ability  to  deliver  to  the 
defendant  title  to  parts  of  lots  19  and  20  clear  of  these  in¬ 
cumbrances  and  conditions  and  since  proof  of  such  ability 
was  wholly  lacking,  the  Court  erred  in  submitting  this  issue 
to  the  jury  but  should  have  directed  a  verdict  for  the  de¬ 
fendant. 

2. 

Plaintiff  was  unable  to  deliver  ivharfage  facilities. 

It  was  incumbent  upon  the  plaintiff  to  show  its  certain 
abilitv  to  obtain  and  deliver  wharfage  facilities. 
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The  contract  contemplated  that  the  plaintiff  obtain  wharf¬ 
age  facilities  and  the  privilege  of  running  a  pipe  line  from 
said  wharf  to  the  property.  If  these  contingencies  did  not 
occur  and  the  plaintiff  was  unable  to  obtain  them,  the  agree¬ 
ment  was  to  be  null  and  void. 

These  contingencies  never  occurred.  The  plaintiff  never 
procured  wharfage  facilities  nor  the  privilege  of  running 
a  pipe  line  from  said  wharf  to  the  property. 

The  burden  of  establishing  the  certain  means  of  obtain¬ 
ing  these  facilities,  if  not  actually  their  procurement,  was 
upon  the  plaintiff,  and  it  was  not  entitled  to  the  submission 
of  such  issue  to  the  jury  in  the  absence  of  substantial  evi¬ 
dence  thereof.  A  scintilla  of  evidence  is  not  sufficient. 
Christie  v.  Callahan,  D.  C.  App.  ,  124  F.  (2d)  825. 

The  absence  of  proof  thereof  entitled  the  defendant  to  a 
directed  verdict. 

To  obtain  wharfage  facilities  and  the  privilege  of  running 
a  pipe  line  from  said  wharf  to  the  property,  entailed  pipe 
line  legislation  and  a  wharf  or  the  permit  to  construct  a 
wharf. 

Pipe  line  legislation  20  was  obtained  which  empowered  the 
Commissioners  to  permit  the  construction  and  use  of  pipe 
lines  from  the  property  into  and  through  15th  Street  due 
south  to  the  pierhead  line  of  the  Anacostia  River.  The  legis¬ 
lation  did  not  specify  its  extension  to  a  wharf  and  the  con¬ 
tract  did  not  specify  the  location  of  the  wharf. 

Air.  Pennebaker  and  Mr.  Lambert,  president  and  attorney 
respectively  of  the  plaintiff  corporation,  testified  that  in 
order  to  meet  the  requirements  for  pipe  line  and  wharfage 
facilities  Mr.  Pennebaker  directed  Mr.  Lambert  to  write 
to  the  War  Department 21  and  the  National  Capital  Park 
and  Planning  Commission.22 

20  Appellant’s  App.  50,  51. 

21  Appellant’s  App.  81,  82. 

22  Appellant’s  App.  85,  86. 
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These  letters  asserted  that  frontage  on  the  river  of  100 
feet  was  required,  and  that  there  were  conflicting  claims 
outstanding  as  to  the  ownership  of  square  South  of  1067  -3 
so  that  the  only  available  ground  was  at  the  foot  of  15th 
Street.  The  letter  to  the  War  Department  contained  a  re¬ 
quest  to  be  advised  whether  the  United  States  Engineer’s 
Office  would  be  willing  to  lease  the  frontage  necessary  for 
the  erection  of  the  wharf  and  the  installation  of  pipe  line 
facilities.  No  reply  to  the  letter  was  received  from  the 
War  Department.  According  to  the  records  of  the  Office 
of  the  United  States  Engineer,  War  Department,  no  ap¬ 
plication  for  either  a  lease  of  water  front  property  or  for 
a  permit  for  a  wharf  had  ever  been  received  from  the  De¬ 
catur  Corporation.24 

Generally  speaking  water  front  property  is  leased  by 
the  Chief  of  Engineers,  IJ.  S.  Army,  acting  for  the  Secre¬ 
tary  of  War,  by  whom  are  also  issued  permits  for  the 
erection  of  wharves  in  navigable  waters. 

The  issuance  of  a  permit  for  the  erection  of  a  wharf  is 
not  to  be  confused  with  the  leasing  of  water  front  prop¬ 
erty  or  land  in  front  of  which  the  wharf  is  to  be  built. 
The  information  circular  (Appellant’s  App.  195-202)  re¬ 
lates  to  the  procedure  for  the  procurement  of  permits  for 
work  on  or  the  erection  of  wharves  or  structures  in  the 
navigable  waters  of  the  United  States.  Permits  for  wharves 
are  freely  granted  through  the  Office  of  the  Chief  of  Engi¬ 
neers  of  the  War  Department  if  they  provide  no  hazard 
or  obstruction  to  navigation  and  the  applicant  has  water 
front  property  (Appellant’s  App.  228).  It  is  a  condition 
precedent  for  the  obtaining  of  a  permit  to  erect  a  wharf 
that  the  applicant  for  the  permit  have  control  or  owner- 


23  See  Plaintiff’s  Ex.  17  and  IS  at  p.  479  and  481  of  typewritten  record. 
These  plats  by  order  of  this  Court  are  to  be  physically  exhibited. 

24  Appellant’s  App.  439. 


ship  of  the  land  abutting  the  water  in  front  of  the  pro¬ 
posed  wharf.  In  order  to  erect  a  wharf  to  provide  wharfage 
facilities  it  was  necessary  to  get  a  permit  from  the  Engi¬ 
neer’s  Office  of  the  War  Department  for  the  wharf  and  also 
a  lease  to  the  land  to  which  the  wharf  would  abut.  It  is 
a  basic  requirement  that  a  man,  to  build  a  wharf,  must  have 
some  jurisdiction  over  the  water  front,  whether  by  lease 
or  ownership,  and  a  permit  would  not  be  given  to  build 
a  wharf  unless  the  applicant  had  control  over  the  abutting 
land  (Appellant’s  App.  242-243).  The  sample  application 
in  the  information  circular  issued  by  the  War  Depart¬ 
ment  (Appellant’s  App.  200)  contains  the  sentence: 

i 

“I  own  the  land  in  front  of  which  this  wharf  will 
be  built.” 

It  is  apparent,  therefore,  that  for  the  plaintiff  to  procure 
wharfage  facilities  it  was  essential  to  lease  or  acquire  100 
feet  of  water  front  property  at  or  near  15th  Street,  S.  E. 
The  plaintiff  contended  that  it  was  able  to  obtain  the  neces¬ 
sary  water  frontage  by  a  lease  from  the  War  Department 
of  the  foot  of  15th  Street,  S.  E.  The  first  step  in  the  ob¬ 
taining  of  wharfage  facilities  is  to  get  the  water  front 
property;  the  wharf  is  the  second  step  (Appellant’s  App. 
228).  Water  front  property  may  be  leased  without  erec¬ 
tion  of  a  wharf  and  to  lease  water  front  property  no  draw¬ 
ings  of  a  wharf  or  anything  in  connection  with  a  wharf 
is  necessary  as  a  preliminary  to  obtaining  a  lease  on  water 
front  property.  The  first  step  is  to  get  the  water  front 
property  and  then  a  wharf  could  naturally  follow  after 
the  lease  (Appellant’s  App.  227,  228).  No  application 
was  ever  filed  by  or  on  behalf  of  the  Decatur  Corporation 
for  the  lease  by  it  of  any  water  front  property  or  for  the 
erection  of  a  wharf. 

Fifteenth  Street  as  vrell  as  other  property  upstream 
was  at  that  time  already  under  lease  from  the  War  Depart- 


ment  to  the  Washington  Yacht  Club  (Appellant’s  App. 
441,  229,  230). 

The  lease  for  the  Washington  Yacht  Club  contained  the 
usual  clause  in  all  leases  of  this  type  executed  by  the  War 
Department  rendering  it  revocable  upon  thirty  days  notice 
(Appellant’s  App.  224,  225). 

It  was  the  contention  of  the  plaintiff  that  it  was  able 
to  procure  the  revocation  by  the  War  Department  of  the 
existing  lease  with  the  Washington  Yacht  Club  and  that 
it  could  have  obtained  for  itself  a.  lease  of  the  foot  of  15th 
Street.  (But  see  Appellant’s  App.  139  that  Mr.  Penne- 
baker  could  not  apply  for  a  lease.)  To  sustain  its  position, 
it  called  as  a  witness  on  behalf  of  the  plaintiff,  Mr.  Edwin 
A.  Schmitt,  who  was  a  civilian  employee  employed  as  a 
civil  engineer  in  the  Washington  Engineering  District  of 
the  United  States  Engineer’s  Office  of  the  War  Depart¬ 
ment  (Appellant’s  App.  202,  203). 

He  testified  that  the  routine  in  connection  with  the  is¬ 
suance  of  permits  starts  after  formal  application  is  re¬ 
ceived.  Mr.  Schmitt,  on  direct  examination  was  permitted 
to  testify,  over  the  objection  of  the  defendant  in  answer  to 
a  question,  as  to  the  willingness  of  his  Department  to  issue 
a  permit  if  application  therefor  had  been  made  for  the  use 
of  15th  Street  for  wharfage  facilities  in  the  Anacostia 
River,  and  answered: 

“That  is  right  hard  to  answer.  Normally  speaking,  it 
is  held  to  be  commercial  water  front.  We  had  plans 
for  a  deep  water  channel  if  normal  rentals  were  made, 
the  expectation  would  be  for  a  small  wharfage  for  com¬ 
mercial  purposes.” 

(Appellant’s  App.  218,  219).  At  this  point  the  Court  per¬ 
mitted  Mr.  Schmitt  to  testify  as  to  his  possible  recom¬ 
mendation  to  the  District  Engineer  on  an  application  for  a 
wharf  or  to  lease  water  front,  and  his  testimony,  in  effect, 
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amounted  to  this:  The  15th  Street  frontage  was  under  lease 
to  the  Washington  Yacht  Club  and  as  a  rule  unless  some 
superior  reason  arises,  leases  are  allowed  to  run;  in  the 
matter  of  revoking  leases  a  different  routine  is  followed 
from  that  of  the  issuance  of  permits,  in  that  the  revocation 
of  a  lease  must  go  to  the  office  of  the  Secretary  of  War; 
when  a  recommendation  from  the  District  Engineer  on  the 
ground  has  been  received,  99.9  per  cent  of  the  cases  go 
through  on  the  recommendation  of  the  District  Engineer; 
if  an  application  had  been  made  by  the  Decatur  Corpora¬ 
tion  for  use  of  the  portion  of  the  property  occupied  by  the 
Washington  Yacht  Club  he  would  have  given  very  serious 
consideration  to  revoking  the  lease  and  would  have  per¬ 
sonally  recommended  it,  but  it  was  only  his  personal  view 
since  that  is  as  far  as  his  authority  could  go  and  it  would 
thereafter  be  a  matter  for  the  consideration  of  the  District 
Engineer  who  in  turn  would  make  a  recommendation  to  the 
Division  Engineer  who  thereafter  would  ascertain  whether 
there  was  any  protest  and  the  matter  from  there  would  be 
presented  for  the  consideration  of  the  Secretary  of  War, 
and  he  could  not  undertake  to  say  what  would  ultimately 
be  the  steps  taken  with  reference  to  the  revocation  of  the 
lease;  the  Secretary  of  War  might  or  might  not  have  fol¬ 
lowed  his  recommendation,  and  normally,  leases  once  made 
are  allowed  to  continue  to  run ;  he  could  give  no  assurances 
of  obtaining  water  front  property ;  the  erection  of  a  wharf 
was  a  very  simple  matter  but  the  procuring  of  water  front 
property  was  something  which  had  to  be  straightened  out 
and  no  assurances  could  be  given  as  to  whether  the  plain¬ 
tiff  could  or  could  not  obtain  the  ground;  the  leasing  of 
water  front  property  was  not  in  his  control  and  he  could 
have  given  no  assurances  as  to  the  plaintiff’s  procurement 
thereof  (Appellant’s  App.  218-235). 

It  will  be  apparent  from  a  reading  of  the  testimony  of 
Mr.  Schmitt  as  it  appears  in  the  Appellant’s  Appendix,  that 


the  testimony  of  Schmitt  was  conjectural  and  at  most  an 
expression  of  his  personal  opinions  and  not  an  expression 
of  any  official  action.  Certainly  from  his  testimony  it  could 
not  be  said  that  the  plaintiff  had  the  certain  means  of  bring¬ 
ing  about  a  revocation  of  the  lease  of  the  Washington  Yacht 
Club  and  the  issuance  to  it  of  a  new  lease.  As  stated  in 
Levy  v.  Vaughan,  42  App.  D.  C.  146: 

“You  cannot  hold  people  responsible  by  evidence  upon 
which  the  jury  can  draw  an  inference  only  by  specula¬ 
tion.  It  must  be  proof  that  is  positive  to  such  a  de¬ 
gree  as  that  the  inference  naturally  arises.  In  this 
case  we  have  nothing  but  speculation  on  that  subject.” 

Mr.  Schmitt  was  only  a  subordinate  employee  in  the  War 
Department.  He  neither  issued  permits  for  the  erection 
of  wharves  nor  granted  leases  of  water  front  property,  and 
his  decisions  would  not  represent  the  final  action  of  either 
the  District  Engineer,  the  Chief  of  Engineers  of  the  United 
States  Army  or  the  Secretary  of  War.  At  best,  his  testi¬ 
mony  was  an  expression  of  his  personal  opinion  and  pos¬ 
sible  recommendations,  had  an  application  for  a  lease  of 
water  front  or  the  issuance  of  a  permit  for  the  erection  of 
a  wharf  been  presented.  Certainly  his  testimony  was  not 
the  official  expression  of  any  action  by  the  District  Engi¬ 
neer,  Chief  of  Engineers  or  the  Secretary  of  War.  His 
opinions  and  statements,  whatever  they  may  have  been, 
were  binding  upon  no  one  2r*  and  they  would  not  create  any 
obligation  upon  the  Government  nor  show  in  the  plaintiff 
the  certain  means  of  acquiring  wharfage  facilities. 

The  only  other  testimony  on  the  question  of  the  plain¬ 
tiff’s  ability  to  procure  wharfage  facilities  was  given  by  the 
witnesses  Lambert  and  Nolte.  Nolte’s  testimony  indicated 
that  the  National  Capital  Parking  and  Planning  Commis- 


2S  Royal  Indemnity  Co.  v.  U.  S.,  313  U.  S.  289,  61  S.  Ct.  995,  997. 
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sion  as  well  as  the  Coordinating  Committee  had  no  objec¬ 
tion  to  the  laying  of  pipe  lines  and  the  granting  of  wharfage 
facilities.  These  two  bodies  do  not,  however,  control  these 
matters.  At  best  their  function  is  advisory  in  character 
and  they  are  primarily  concerned  with  aesthetic  con¬ 
siderations. 

By  the  testimony  of  Lambert,  its  attorney,  plaintiff 
attempted  to  show  that  Schmitt,  with  whom  Lambert  had 
spoken  at  the  War  Department,  had  given  him  assurances 
that  a  permit  to  build  a  wharf  would  be  issued  by  the  War 
Department.  To  this  testimony  objection  was  made  by  the 
defendant  on  the  ground  that  it  was  hearsay  and  that  the 
witness  Schmitt,  who  preceded  Lambert  on  the  stand,  had 
not  testified  to  any  such  assurances.  This  hearsay  testi¬ 
mony  by  Lambert  certainly  could  not  be  considered  suffi¬ 
cient  to  prove  certain  ability  to  procure  wharfage  facilities. 

A  discussion  of  the  Court’s  error  in  permitting  the  intro¬ 
duction  of  this  evidence  will  follow  at  a  later  point  in  this 
brief. 

If  the  testimony  be  deemed  sufficient  to  show  a  disposition 
on  the  part  of  the  War  Department  to  grant  to  the  plaintiff 
a  lease  of  water  front  property  at  15th  Street,  S.  E.,  and 
if  this  disposition  might  even  be  considered  for  some  pur¬ 
poses  as  constituting  the  certain  means  of  obtaining  such 
a  lease,  the  War  Department  had  no  authority  in  law  to 
make  the  lease  sought  by  the  plaintiff.  Neither  the  Secre¬ 
tary  of  War  nor  any  Governmental  agency  under  the  Secre¬ 
tary  of  War,  nor  the  District  of  Columbia,  nor  the  Commis¬ 
sioners  thereof,  was  empowered  to  lease  a  public  street  for 
private  purposes. 

At  the  trial  it  was  stipulated  between  counsel  that  15th 
Street,  S.  E.,  is  a  public  street  extending  to  the  water  front 
and  plaintiff’s  exhibits  17  and  18  also  show  this  to  be  the 
fact. 
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Sec.  8-110,  Title  S,  1940  D.  C.  Code,  Act  of  Congress 
approved  July  1,  1898,  C.  543,  sec.  1,  30  Stat.  570,  title  40, 
sec.  60  IT.  S.  C.  A.  provides : 

“The  jurisdiction  and  control  of  the  streets,  parking 
in  the  streets  and  avenues  of  the  District  of  Columbia  is 
transferred  to  and  vested  in  the  Commissioners  of  the 
District  of  Columbia.” 

Section  9-101,  Title  9,  1940  D.  C.  Code,  Act  of  Congress 
approved  March  3,  1899,  30  Stat.  1377,  c.  458,  Sec.  1,  vested 
in  the  Commissioners  of  the  District  of  Columbia  exclusive 
charge  and  control  of  all  wharf  property  belonging  to  the 
United  States  and  the  District  of  Columbia  within  said 
District,  including  water  fronts  with  certain  exceptions 
which  do  not  pertain  to  the  area  embraced  in  the  present 
action.  This  general  legislation  did  not  empower  the  Com¬ 
missioners  of  the  District  of  Columbia  to  lease  a  portion  of 
a  public  street  for  private  purposes. 

The  precise  question  was  dealt  with  in  an  opinion  by  the 
Corporation  Counsel  for  the  District  of  Columbia  on  March 
24,  1903,  on  which  date  he  rendered  to  the  Commissioners 
the  following  opinion : 

“I  have  duly  considered  the  enclosed  application  of 
John  P.  Agnew,  by  Archibald  Greenless,  to  lease  wharf 
property  at  the  foot  of  34th  Street,  X.  \V.,  which  you 
referred  to  me  for  opinion. 

“The  proposition  is  to  lease  the  water  front  and  part 
of  34th  Street  extending  about  two  hundred  feet  north 
from  the  river  front  to  Water  Street. 

“By  Act  of  Congress  approved  March  3,  1899,  rela¬ 
tive  to  the  control  of  wharf  property,  &c.,  the  Commis¬ 
sioners  of  the  District  of  Columbia  were  vested  with 
the  exclusive  charge  and  control  of  all  wharf  property 
belonging  to  the  United  States  and  the  District  of 
Columbia  within  said  District,  including  all  the  wharves, 
&c.,  and  all  slips,  basins,  docks,  water  fronts,  &c.,  and 
the  Commissioners  were  by  said  Act  vested  with  ex- 


29 


elusive  charge  and  control  of  repairing,  rebuilding, 
&c.,  leasing  and  protecting  said  property,  and  every 
part  thereof,  &c.  The  only  exception  to  their  jurisdic¬ 
tion  in  the  premises  being  the  water  front  of  the 
Arsenal  grounds  and  live  hundred  feet  in  the  flushing 
reservoir  at  the  foot  of  17th  street. 

“I  am  of  the  opinion  that  the  terminals  of  the  streets 
and  avenues  abutting  on  the  Potomac  River  and  the 
Eastern  Branch  are  public  ‘water-fronts’  within  con¬ 
templation  of  said  Act  of  Congress,  irrespective  of 
whether  the  title  to  these  streets  and  avenues  be  in  the 
United  States  (as  in  the  original  City  of  Washington) 
or  in  the  abutting  owners  (as  in  that  portion  of  the  City 
formerly  known  as  Georgetown)  inasmuch  as  there 
is  no  substantial  difference  in  the  rights  of  the  public  in 
the  two  classes  of  streets. 

“Barney  v.  Keokuk,  94  U.  S.  324 
McMurray  v.  Baltimore,  54  Md.  103 

“This  authority  of  the  Commissioners  to  lease  such 
•> 

terminals  of  streets  for  wharf  purposes,  however,  does 
not  cover  the  right  to  lease  a  portion  of  the  public  street 
itself. 

“The  control  of  the  public  streets  is  vested  in  the 
Commissioners  for  highway  purposes,  and,  without  ex¬ 
press  authority  therefor,  they  are  not  empowered  to 
lease  the  same  for  private  purposes. 

“I  am  of  the  opinion,  therefore,  that  the  Commission¬ 
ers  are  without  authority  to  lease  the  wharf  property 
including  the  part  of  34th  street  as  proposed.” 

Since  the  date  above  mentioned,  there  have  been  several 
statutes  enacted  changing  the  control  of  certain  classes  of 
water  front  property  to  different  Governmental  agencies 
but  at  no  time  has  Congress  passed  any  legislation  which 
empowered  either  the  War  Department,  the  Commissioners 
of  the  District  of  Columbia,  or  any  other  Governmental 
agency  to  lease  the  water  front  at  15th  street,  S.  E.,  for 
private  purposes. 
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The  lease  between  the  War  Department  and  the  Wash¬ 
ington  Yacht  Club,  dated  November  27,  1934,  recites  in  its 
preamble  that  it  is  made  pursuant  to  the  authority  con¬ 
ferred  by  the  Act  of  Congress  approved  July  28,  1892  (27 
Stats.  321)  and  the  Act  of  Congress  approved  July  1,  1898 
(30  Stats.  570).  (Appellant’s  App.  441.) 

The  statute  first  mentioned  (27  Stats.  321),  approved 
July  28,  1892,  conferred  authority  upon  the  Secretary  of 
War  to  lease  for  a  period  not  exceeding  five  years  and  re¬ 
vocable  at  any  time,  such  property  of  the  United  States 
■under  his  control  as  may  not  for  the  time  be  required  for 
public  use.  It  is  apparent  that  by  this  statute  there  was  no 
authority  vested  in  the  Secretary  of  War,  since  public 
streets  in  the  District  of  Columbia  are  not  under  his  con¬ 
trol  but,  by  virtue  of  the  statute  above  quoted,  in  the  Com¬ 
missioners  of  the  District  of  Columbia. 

The  Act  of  Congress  approved  July  1,  1898  (30  Stats. 
570)  confers  upon  the  Chief  of  Engineers  of  the  United 
States  Army,  under  such  regulations  as  may  be  prescribed 
by  the  President  through  the  Secretary  of  War,  control  of 
the  park  system  or  space  in  streets  and  avenues  which  may 
be  set  aside  by  the  Commissioners  of  the  District  of  Colum¬ 
bia  for  park  purposes.  This  legislation  was  part  of  the 
same  statute  which  vested  in  the  Commissioners  of  the 
District  of  Columbia  jurisdiction  and  control  of  the  street, 
parking  in  the  streets  and  avenues  of  the  District  of  Colum¬ 
bia.  Obviously,  therefore,  the  War  Department  had  no  con¬ 
trol  over  a  public  street  and  although  jurisdiction  and  con¬ 
trol  of  streets  was  and  is  vested  in  the  Commissioners  of 
the  District  of  Columbia,  they  lack  authority  in  the  absence 
of  specific  enabling  legislation  to  lease  a  public  street  for 
private  purposes. 

The  lack  of  authority  in  the  War  Department  to  lease  a 
public  street  was  recognized  by  Mr.  Schmitt  who  testified 
(Appellant’s  App.  229,  230): 
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“Fifteenth  street  is  under  the  jurisdiction  of  the  Dis¬ 
trict  of  Columbia,  the  foot  of  the  street.” 

And  he  testified  further  that  he  had  obtained  the  consent 
of  the  District  of  Columbia  to  make  the  lease  to  the  Wash¬ 
ington  Yacht  Club  for  the  portion  of  the  property  leased  to 
it  at  the  foot  of  the  street  and  that  he  recognized  the  neces¬ 
sity  for  obtaining  some  permission  from  the  District  of  Co¬ 
lumbia  in  connection  therewith.  Obviously,  therefore,  the 
War  Department  was  without  authority  to  make  any  such 
lease,  and  we  find  in  our  search  of  the  statutes  affecting  the 
District  of  Columbia  no  legislation  which  conferred  upon 
the  District  of  Columbia  the  power  to  lease  15th  street  at 
the  water  front  for  private  purposes  or  which  permitted  the 
Commissioners,  even  if  they  had  such  authority,  to  delegate 
it  to  the  War  Department.  The  Government  of  the  District 
of  Columbia  is  not  a  part  or  branch  of  the  executive  depart¬ 
ment  of  the  Federal  Government.  Even  were  there  any 
such  authority  in  the  Commissioners  to  delegate  this  power 
to  the  War  Department,  there  was  no  showing  that  that 
power  had  ever  been  so  delegated  with  relation  to  the  use 
by  the  Decatur  Corporation  of  the  foot  of  15th  St.,  S.  E. 
In  fact  it  had  never  made  application  either  with  the  Dis¬ 
trict  of  Columbia  for  the  leasing  of  water  front  property 
or  with  the  War  Department.  There  was  no  showing  by 
any  testimony  that  the  District  of  Columbia  had  ever  indi¬ 
cated  that  it  would  give  a  lease,  although  it  was  incumbent 
upon  the  plaintiff  to  prove  it  had  the  certain  means  of  ob¬ 
taining  the  lease. 

Public  streets  are  intended  for  public  use  and  may  not  be 
diverted  to  private  use  or  private  purposes.28  It  follows 
that  both  the  War  Department  and  the  Government  of  the 


Whittaker  v.  Atlanta,  B.  &  A.  R.  Co.,  143  Fed.  583;  Sauer  v.  New 
York,  206  U.  S.  536,  551,  552;  Neitzey  v.  R.  R.  Co.,  16  D.  C.  34,  42; 
D.  C.  v.  Balto.  <£•  P.  R.  R.  Co.,  114  U.  S.  453,  460. 
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District  of  Columbia  were  without,  legal  authority  to  lease 
the  foot  of  15th  Street,  S.  E. 

It  was,  therefore,  error  for  the  Court  to  refuse  to  grant 
defendant’s  prayer  No.  5  ~7  and  the  granting  of  this  prayer 
would  have  been  tantamount  to  a  directed  verdict  for  the 
defendant. 

The  sufficiency  of  the  evidence  and  the  sufficiency  of  the 

declaration  as  amended  were  questioned  by  motion  of  the 

defendant  for  a  directed  verdict,  made  when  all  the  evidence 

was  in  and  thereafter  by  a  motion  after  verdict  to  enter  a 

judgment  for  the  defendant  or  in  the  alternative,  to  grant 

a  new  trial.  Each  of  these  motions  was  denied  by  the  trial 

* 

justice. 

II. 

The  Court  erred  in  allowing  the  witness  Lambert  to  testify 
to  alleged  statements  or  assurances  concerning  wharfage 
facilities  made  to  him  by  Mr.  Schmitt. 

The  plaintiff,  in  an  effort  to  show  certain  ability  for  pro¬ 
curing  wharfage  facilities,  called  as  a  witness  Arthur 
Lambert,  the  attorney  employed  by  the  plaintiff  to  negotiate 
for  and  procure  wharfage  facilities. 

He  was  permitted  to  testify,  over  the  objection  -s  of  the 
defendant,  that  he  dealt  with  Mr.  Schmitt  in  the  War  De¬ 
partment,  from  whom  he  obtained  verbal  assurances  that 
the  Decatur  Corporation  could  obtain  a  wharf  or  a  permit 
to  build  a  wharf  at  the  foot  of  15th  Street;  and  that  not¬ 
withstanding  that  there  was  a  temporary  lease  at  that  time 
in  the  Washington  Yacht  Club,  Mr.  Schmitt  stated  he  would 
support  the  plaintiff’s  claim  to  use  the  end  of  15th  Street, 

Appellant’s  App.  41. 

28  This  testimony  was  objected  to  upon  the  ground  that  his  conception 
(opinion)  of  what  Schmitt  told  him  was  inadmissible,  that  Mr.  Schmitt  was 
not  qualified  to  give  assurances  binding  upon  the  Government,  and  that 
the  evidence  was  hearsay.  Appellant’s  App.  294-296. 
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and  if  necessary  would  revoke  the  lease  with  the  Yacht 
Club  in  order  to  give  the  Decatur  Corporation  wharfage 
facilities. 

The  plaintiff  had  previously  sought  to  elicit  the  same 
evidence  from  the  witness  Pennebaker  but  upon  the  objec¬ 
tion  of  the  defendant  the  Court  at  that  time  ruled  that  it 
could  not  be  received  until  the  official  position  in  the  War 
Department  of  Mr.  Schmitt  was  established.  (Appellant’s 
App.  78,  79.)  Later  Mr.  Schmitt  was  called  as  a  witness  on 
behalf  of  the  plaintiff  (Appellant’s  App.  202  et  seq.). 

By  allowing  this  testimony  by  Mr.  Lambert  to  be  re¬ 
ceived  in  evidence,  the  jury  was  permitted  to  find  from  Mr. 
Lambert’s  testimony  that  assurances  for  the  granting  of 
wharfage  facilities  were  actually  given,  notwithstanding 
the  testimony  of  Mr.  Schmitt  that  he  made  no  such  assur¬ 
ances.  In  the  case  at  bar,  the  issue  was  not  whether  Mr. 
Schmitt  had  told  or  assured  the  plaintiff  that  it  could  get 
wharfage  facilities.  The  granting  of  a  lease  for  water 
front  land  and  a  permit  to  erect  a  wharf  were  inseparably 
essential  to  meet  the  requirement  of  wharfage  facilities. 
Anything  short  of  this,  unless  it  be  an  actual  commitment 
from  the  official  or  officials  from  whom  the  lease  for  the 
water  front  property  and  the  permit  for  the  wharf  would 
issue,  would  fall  short  of  the  proof  required  to  show  ability 
in  the  plaintiff  to  perform  its  contract. 

The  issue,  therefore,  was  what  was  obtained  in  the  way 
of  a  binding  commitment  for  water  front  property  and  a 
permit  to  erect  a  wharf,  or  perhaps  in  the  aspect  most 
favorable  to  the  plaintiff,  what  was  in  fact  obtainable,  and 
not  what  the  witness  Lambert  was  told  by  Schmitt  was  ob¬ 
tainable.  Manifestly,  the  testimony  of  Mr.  Lambert  repeat¬ 
ing  what  Mr.  Schmitt  had  allegedly  told  him,  was  in  viola¬ 
tion  of  the  rule  against  hearsay. 

From  what  has  been  stated  above  as  to  the  issue,  it  is 
clear  that  the  testimony  of  Mr.  Lambert  as  to  what  he  had 
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been  told  by  Mr.  Schmitt  does  not  come  within  the  excep¬ 
tion  to  the  hearsay  rule  that  where  words  or  statements 
are  in  issue,  and  not  whether  they  are  true,  such  words  or 
statements  may  be  proved  by  persons  who  were  present 
and  heard  the  language  used. 

The  plaintiff’s  counsel  had  previously  sought  over  the 
objection  of  the  defendant  to  elicit  the  same  evidence  from 
Mr.  Pennebaker,  but  the  Court  at  that  time  ruled  that  it 
could  not  be  received  until  it  was  established  what  position 
was  held  by  Mr.  Schmitt  in  the  War  Department  (Appel¬ 
lant’s  App.  78,  79).  Later  Mr.  Schmitt  was  called  as  a 
witness  on  behalf  of  the  plaintiff  (Appellant’s  App.  202). 
By  permitting  this  evidence  to  be  received,  the  jury  was 
permitted  to  find  from  the  incompetent  and  hearsay  evidence 
of  Mr.  Lambert  that  assurances  for  wharfage  facilities  had 
been  given  by  the  War  Department. 

In  the  case  of  Tri-State  Broadcasting  Company  v.  Fed¬ 
eral  Communications  Commission,  GS  App.  D.  C.  292,  294, 
96  F.  (2d)  564,  one  of  the  issues  before  the  Commission 
was  the  necessity  for  a  radio  broadcasting  service  in  the 
area  covered  by  the  proposed  radio  station  and  the  ability 
to  procure  financial  support  for  the  station.  A  witness 
testified  that  he  talked  to  several  persons  and  they  were 
unanimously  of  the  opinion  that  another  station  would  be 
very  beneficial,  and  the  majority  of  them  promised  financial 
support  to  it,  and  that  certain  persons  made  definite  com¬ 
mitments  to  support  the  station  and  to  cooperate  with  it 
financially.  This  Court  held  that  these  conversations  were 
inadmissible  upon  the  ground  that  they  were  hearsay. 

We  respectfully  submit  that  it  was  error  for  the  Court 
to  have  received  this  evidence  and  that  its  reception  was 
prejudicial. 
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III. 

The  Court  erred  in  permitting  testimony  by  the  witness 
Lambert  as  to  unsuccessful  efforts  to  sell. 

The  witness  Arthur  Lambert  was  asked  by  the  plaintiff’s 
attorney  to  state  the  steps  taken  to  resell  the  property,  to 
which  objection  was  made  upon  the  ground  that  efforts  to 
sell  property  become  admissible  only  when  the  contract  of 
resale  is  itself  admissible  in  evidence,  to  show  that  the  re¬ 
sale  represents  the  best  price  obtainable.  Otherwise,  un¬ 
successful  efforts  to  resell  are  inadmissible.  (Appellant’s 
App.  310. )  The  court  overruled  this  objection  and  permitted 
the  witness  to  state  that  he  talked  to  several  named  persons 
and  the  representatives  of  several  named  corporations  but 
was  unable  to  effect  a  sale.  (Appellant’s  App.  311,  312, 
313.) 

It  is  elementary  that  evidence  of  offers  is  not  admissible 
as  reflecting  value.  Efforts  to  sell  and  names  of  persons 
seen  by  the  witness  do  not  tend  to  show  the  absence  of  a 
market  for  the  property,  because  the  persons  seen  may  not 
have  been  interested  in  the  property  and  yet  there  may 
have  been  an  abundant  market.  If  bona  fide  offers  are  not 
admissible  as  indicating  value,20  a  fortiori,  unsuccessful 
efforts  which  never  ripened  into  offers  are  not  admissible. 
Moreover,  the  plaintiff  did  not  at  any  time  obtain  wharfage 
facilities,  so  that  what  he  offered  for  sale  was  not  what  he 
contracted  to  sell  to  the  defendant. 

It  is  respectfully  submitted  that  the  action,  of  the  Court 
in  overruling  the  defendant’s  objection  was  prejudicial 
error. 


29  Veagler  v.  Davis,  143  Ga.  11,  84  S.  E.  59,  62. 
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IV. 

The  verdict  of  the  jury  was  contrary  to  the  weight  of  the 
evidence  and  the  damages  awarded  were  grossly  excessive. 

To  undertake  in  any  brief  summary  a  survey  of  the  weak¬ 
ness  of  the  plaintiff’s  “whole”  case  is  not  possible.  The 
trial  of  the  action  consumed  nearly  two  weeks.  The  evi¬ 
dence  offered  by  the  plaintiff  concerning  the  principal  issues 
was  unworthy  of  belief  and  was  so  thin  that  it  was  danger¬ 
ous  for  the  jury  to  consider,30  and  the  verdict  of  the  jury 
was  an  obvious  and  gross  miscarriage  of  justice.  The  de¬ 
fendant  denied  that  he  had  breached  his  contract  and  as¬ 
serted  that  it  failed  of  performance  because  of  the  plain¬ 
tiff’s  inability  to  deliver  good  title  and  wharfage  facilities. 
He  testified  that  when  wharfage  facilities  were  unobtain¬ 
able  through  the  War  Department,  the  plaintiff  attempted 
to  procure  them  by  endeavoring  to  interest  the  defendant 
in  the  purchase  of  the  Weller  tract  (square  South  of  1067), 
which  would  have  entailed  an  additional  cost  to  the  defend¬ 
ant  of  $20,000,  at  which  he  balked.  The  plaintiff’s  explana¬ 
tion  of  his  efforts  to  procure  the  Weller  tract  was  that  he 
was  doing  it  in  the  interest  of  obtaining  additional  land 
and  that  these  negotiations  continued  only  through  June 
or  July,  but  Mr.  Obear,  attorney  for  the  Wellers,  testified 
that  these  negotiations  continued  through  the  Fall  of  1935. 
At  an  earlier  trial,  upon  the  same  cause  of  action  instituted 
by  the  plaintiff,  which  was  terminated  by  a  non-suit,  the 
president  of  plaintiff  corporation,  Mr.  Pennebaker,  testified 
in  clear  and  unequivocal  language  as  to  his  inability  to  dis¬ 
charge  the  mortgage  indebtednesses  on  its  property  inde¬ 
pendently  of  what  monies  would  come  to  the  plaintiff  cor¬ 
poration  from  Mr.  Friedman  through  the  performance  of 


30  Christie  v.  Callahan,  —  D.  C.  App.  — ,  124  F.  (2d)  S25. 
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his  contract.  (Appellant’s  App.  463-469.)  At  this  trial  he 
testified  to  facts  directly  in  conflict  with  his  previous  testi¬ 
mony,  even  asserting  that  he  had  made  arrangements  with 
a  Mr.  Hill  to  have  the  necessary  financing  raised.  (Appel¬ 
lant’s  App.  104,  121,  122.)  Again  at  this  trial  Mr.  Penne- 
baker  testified  that  he  had  asked  M  r.  Friedman  for  sketches 
of  the  desired  wharf  and  that  Mr.  Friedman  never  fur¬ 
nished  them  (Appellant’s  App.  108),  but  when  confronted 
with  his  testimony  at  the  former  trial,  he  admitted  that  Mr. 
Friedman  and  Mr.  Letzkus  had  given  him  drawings  of  the 
proposed  wharf  and  that  he  then  remembered  this.  (Ap¬ 
pellant’s  App.  109.) 

On  the  question  of  value,  Mr.  Pennebaker  testified  that 
the  property  contracted  to  bo  sold  to  the  defendant,  em¬ 
bracing  nearly  62,000  square  feet  (Appellant’s  App.  104), 
was  in  January  and  February  of  1936  worth  about  fifty 
cents  a  foot.  (Appellant’s  App.  102).  On  cross-examina¬ 
tion,  Mr.  Pennebaker  stated  that  in  1929,  the  Decatur  Cor¬ 
poration  owned  lots  10  and  12  to  18  (Appellant’s  App.  143) 
and  that  the  inclusion  of  the  parts  of  lots  19  and  20  in  com¬ 
mon  ownership  with  lots  12  to  18  would  have  substantially 
enhanced  the  value  of  the  entire  tract  (Appellant’s  App. 
143,  144) ;  that  the  property  was  previously  zoned  second 
commercial  and  that  the  change  of  zoning  to  industrial  sub¬ 
stantially  increased  its  value;  that  the  passing  of  the  pipe 
line  legislation  on  August  27,  1935,  also  substantially  en¬ 
hanced  its  value;  that  all  these  changes  which  substantially 
enhanced  the  value  of  this  property  occurred  in  1935.  Mr. 
Pennebaker  admitted  (Appellant's  App.  143)  that  in  1929 
the  property  was  worth  at  least  $1.00  a  foot  and  that  it 
was  still  worth,  in  his  opinion,  in  December  1935,  $1.00  a 
foot  (Appellant’s  App.  147),  but  claimed  that  the  property 
took  a  sudden  drop  in  January  or  February  of  1936  be¬ 
cause  of  a  drop  in  freight  rates  which  rendered  wharfage 
facilities  less  valuable  owing  to  the  cheapness  with  which 
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petroleum  products  could  be  shipped  by  freight  after  the 
drop  in  freight  rates.  This,  he  stated,  was  the  reason 
for  the  drop  in  the  value  of  this  property.  Numerous  let¬ 
ters,  which  appear  in  Appellant’s  Appendix  at  pages  149 
to  157,  from  well-known  real  estate  men,  appraising  the 
property  at  $1.00  to  $1.50  a  square  foot,  had  been  ob¬ 
tained  by  Mr.  Pennebaker  and  presented  to  the  National 
Savings  and  Trust  Company  and  the  Munsey  Trust  Com¬ 
pany.  The  tariffs  of  the  Interstate  Commerce  Commis¬ 
sion  were  offered  in  evidence  by  the  defendant  and  served 
to  refute  conclusively  the  testimony  of  the  plaintiff  that 
there  had  been  a  drop  in  freight  rates  affecting  petroleum 
products  in  January  or  February  of  1936;  as  a  matter  of 
fact  there  had  been  an  advance  in  freight  rates  (Appel¬ 
lant’s  App.  455  to  457).  Two  other  witnesses,  real  estate 
brokers,  testified  on  behalf  of  the  plaintiff  and  fixed  the 
value  of  the  property  at  fifty-five  cents  a  foot.  Neither  of 
these  so-called  real  estate  experts  had  ever  sold  or  dealt 
in  property  having  wharfage  or  pipe  line  facilities.  As 
against  this  character  of  testimony,  there  appeared  as  wit¬ 
nesses,  besides  the  defendant  who  himself  was  engaged  in 
the  petroleum  business,  Messrs.  A.  G.  Kevser,  Guy  T. 
Steuart  and  Milton  E.  Groome.  These  witnesses  had  all 
bought  and  dealt  in  industrial  properties  having  pipe  line 
and  wharfage  facilities,  and  they  testified  with  reference 
to  sales  of  other  similar  properties  with  similar  facilities, 
and  placed  the  value  of  the  land  with  the  facilities  that  the 
plaintiff  contracted  to  obtain,  at  prices  ranging  from  $1.00 
to  $1.25  per  foot,  and  in  open  court  both  the  defendant  and 
Mr.  Guy  T.  Steuart  offered,  if  the  wharfage  facilities  could 
be  procured  for  the  property,  $50,000.  or  more  in  cash. 

It  will  be  observed  from  a  perusal  of  the  record,  that  be¬ 
cause  of  the  very  weak  nature  of  the  plaintiff’s  case,  its 
counsel  constantly  sought  by  leading  questions,  as  well  as 
by  repeated  interrogation  of  witnesses  concerning  matters 
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which  were  wholly  irrelevant,  to  unfairly  present  his  case 
before  the  jury,  to  the  end  that  it  was  constantly  necessary 
for  counsel  for  the  defendant  to  remonstrate  with  him  and 
object  to  his  questions.  The  constant  necessity  for  repeated 
objections  to  the  manner  in  which  the  plaintiff  was  con¬ 
ducting  the  examination  of  his  witnesses,  obviously  created 
upon  the  jury  a  prejudice  unfavorable  to  the  defendant; 
otherwise  the  verdict  is  not  understandable. 

Conclusion. 

It  is  respectfully  submitted  that  the  Court  erred  in  the 
several  respects  herein  assigned  and  that  the  judgment 
of  the  lower  court  should  be  reversed  with  such  directions 
as  may  be  necessary. 

Alfred  M.  Schwartz, 
Attorney  for  Appellant . 
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IN  THE 


District  Court  of  the  United  States 

for  the  District  of  Columbia. 

(Filed  June  10th,  1938.) 


Xo.  90259. 

The  Decatur  Corporation,  a  corporation,  1526  K  Street, 
N.  W.,  Washington,  D.  C.,  Plaintiff, 


Benjamin  D.  Friedman,  761G  14th  Street,  X.  W., 
Washington,  D.  C.,  Defendant. 

Declaration  for  Damages  for  Breach  of 
Contract  Under  Seal. 

FIRST  COUXT. 

Plaintiff,  The  Decatur  Corporation,  a  corporation,  duly 
organized  under  the  laws  of  the  State  of  Delaware,  sues 
defendant,  Benjamin  D.  Friedman,  for  that  heretofore  on 
to-wit  the  31st  day  of  May,  1935,  defendant  entered  into  a 
written  contract  under  seal  with  plaintiff  corporation  and 
delivered  same  to  plaintiff.  (A  copy  of  which  contract,  to¬ 
gether  with  plat  attached  is  appended  to  this  declaration 
and  prayed  to  be  read  and  considered  as  a  part  hereof  and 
is  marked  Exhibit  “A7'.)  That  under  said  contract  plain¬ 
tiff  corporation  agreed  to  sell  certain  valuable  real  estate 
in  Square  1067  in  the  District  of  Columbia,  namely,  Lots 
10,  12,  13,  14,  15,  16,  17  and  IS  and  that  part  of  Lots  19 
and  20  which  lies  north  of  the  railroad  tracks,  (The  part 
of  Lots  19  and  20  are  identified  as  Parcels  1,  2  and  3  on  the 
plat  attached  to  the  contract,  and  made  a  part  thereof.) 
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And  defendant  agreed  to  buy  said  lots  and  to  pay  plaintiff 
corporation  the  sum  of  Fifty  Thousand  ($50,000.00)  Dollars 
in  cash  at  the  time  of  transfer  as  the  full  purchase  price  of 
the  property  aforesaid,  providing,  however,  in  the  event 
plaintiff  was  able  to  deliver  good  title  to  the  land 
2  above  mentioned  before  the  1st  day  of  January, 
1936  and  certain  contingencies  set  out  in  said  con¬ 
tract  occurred  before  that  date  and  defendant  was  called 
upon  to  pay  the  purchase  price  before  said  date  then  de¬ 
fendant  was  to  have  the  privilege  of  paying  plaintiff  cor¬ 
poration  the  sum  of  Ten  Thousand  ($10,000.00)  Dollars  in 
cash  and  executing  a  one-year  mortgage  or  deed  of  trust 
on  the  aforesaid  property  to  secure  to  the  plaintiff  corpo¬ 
ration  at  the  expiration  of  one  year  or  before  Forty  Thou¬ 
sand  ($40,000.00)  Dollars,  together  with  interest  at  the  rate 
of  six  per  cent  (6%)  until  paid. 

The  said  contract  further  provided  it  should  be  null  and 
void  in  the  event  the  following  contingencies  did  not  come 
to  pass :  that  is,  if  the  property  was  not  made  available  for 
industrial  use  or  in  the  event  the  plaintiff  was  unable  to 
obtain  wharfage  facilities  and  the  privilege  of  running  a 
pipe  line  from  said  wharf  to  the  property  aforementioned. 

And  further  plaintiff  says  that  immediately  after  the 
contract  was  signed  it  took  steps  to  secure  the  rezoning 
of  said  property  from  commercial  to  industrial  use.  That 
this  was  accomplished  and  that  the  new  zoning  became 
effective  by  order  of  the  Zoning  Commission  of  the  District 
of  Columbia,  on,  to-wit,  June  17,  1935.  That  the  property 
was  thereby  made  available  for  industrial  use. 

Further  plaintiff  says  that  thereafter  at  the  instance  of 
plaintiff  a  law  was  enacted  by  the  Congress  of  the  United 
States  and  signed  by  the  President  on  August  27,  1935 
authorizing  and  empowering  the  Commissioners  of  the 
District  of  Columbia  to  grant  permission  to  plaintiff  its 


3 


successors  and  assigns  to  construct  and  maintain  in  and 
through  15th  Street,  S.  E.  pipe  line  facilities  for  the  car¬ 
riage  of  petroleum  products  to  Square  1067  from  the  Ana- 
costia  River.  (See  Title  19,  sections  130s  and  130t,  Sup¬ 
plement  III  to  the  District  of  Columbia  Code  of  1929.) 

Further  plaintiff  says  that  it  was  able  to  obtain  wharf¬ 
age  facilities  and  the  privilege  of  running  a  pipe 
3  line  from  the  said  property  to  said  wharf,  as  pro¬ 
vided  in  said  contract. 

That  the  plaintiff  corporation  was  able  to  deliver  to  de¬ 
fendant  good  title  to  the  property  aforementioned. 

That  thereupon  on,  to-wit,  the  11th  day  of  September, 
1935  plaintiff  notified  defendant  that  the  conditions  con¬ 
tained  in  the  contract  dated  May  31,  1935  between  plain¬ 
tiff  and  defendant  had  been  complied  with  and  plaintiff 
was  ready  and  willing  to  transfer  the  property  in  Square 
1067.  And  plaintiff  says  that  it  then  and  there  became 
and  was  the  duty  of  defendant  to  carry  out  his  obligations 
under  said  contract  and  pay  the  purchase  price  for  said 
property  as  provided  in  said  contract,  but  that  the  defend¬ 
ant  failed  neglected  and  refused  so  to  do. 

Whereupon  plaintiff  corporation  notified  defendant  that 
in  view  of  defendant’s  default  it  would  offer  the  proper¬ 
ty  for  sale.  Plaintiff  corporation  further  advised  defend¬ 
ant  that  should  the  defendant  be  ready,  willing  and  able 
to  purchase  the  property  aforesaid  under  the  terms  and 
conditions  of  said  contract  of  May  31,  1935,  at  any  time 
before  a  contract  of  sale  had  been  entered  into  between 
plaintiff  corporation  and  a  new  purchaser,  that  plaintiff 
corporation  would  sell  to  defendant  as  agreed  in  said 
contract  of  May  31,  1935. 

That  thereafter  plaintiff  corporation  attempted  to  dis¬ 
pose  of  the  property  to  the  best  possible  advantage  and 
on,  to-wit,  the  17th  day  of  February,  1936,  defendant  hav- 
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ing  continuously  failed,  neglected  and  refused  to  perform 
bis  said  contract  to  purchase  the  property  aforesaid,  plain¬ 
tiff  corporation  accepted  the  best  offer  which  it  had  been 
able  to  obtain  for  said  property,  which  offer  was  made  by 
Richard  Breed  and  Bernard  Rogers,  and  on  February  17, 
1936  plaintiff  corporation  entered  into  a  contract  to  sell 
said  property  to  said  persons. 

That  plaintiff  corporation  received  as  consideration  for 
said  property  cash  in  the  amount  of  Twelve  Thousand 
Four  Hundred  Four  Dollars  and  sixty-six  cents  ($12,404.- 
66),  stock  of  the  value  of  Five  Thousand  Six  Hun- 
4  dred  Ninety-one  ($5,691.00)  Dollars  and  the  pur¬ 
chaser  assumed  the  obligation  on  a  mortgage  on  a 
part  of  said  property  in  the  amount  of  Fifteen  Thousand 
($15,000.00)  Dollars.  That  the  total  consideration  received 
by  the  plaintiff  corporation  for  said  property  amounted  to 
Thirty-three  Thousand  Ninety-five  Dollars  and  sixty-six 
cents  ($33,095.66).  That  the  market  value  of  the  property 
at  the  time  that  the  defendant  broke  his  contract  under  seal 
to  purchase  amounted  to,  to-wit,  Thirty-three  Thousand 
Ninety-five  Dollars  and  sixty-six  cents  ($33,095.66). 

WHEREFORE  plaintiff  corporation  brings  this  suit  and 
claims  of  the  defendant  the  sum  of  Sixteen  Thousand  Nine 
Hundred  Four  Dollars  and  thirty-four  cents  ($16,904.34), 
together  with  interest  from  February  17,  1936,  besides 
costs. 

SECOND  COUNT. 

Plaintiff,  The  Decatur  Corporation,  a  corporation,  duly 
organized  under  the  laws  of  the  State  of  Delaware,  sues 
defendant  Benjamin  D.  Friedman,  for  that  heretofore  on, 
to-wit,  the  31st  day  of  May,  1935,  defendant  entered  into 
a  written  contract  under  seal  with  plaintiff  corporation 
and  delivered  the  same  to  plaintiff.  (A  copy  of  which  con- 
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tract,  together  with  plat  attached  is  appended  to  this  Dec¬ 
laration  and  prayed  to  be  read  and  considered  a  part  here¬ 
of  and  is  marked  Exhibit  “A.”).  That  under  said  con¬ 
tract  plaintiff  corporation  agreed  to  sell  certain  valuable 
real  estate  in  Square  1067  in  the  District  of  Columbia, 
namely,  Lots  10,  12,  13,  14,  15,  16,  17  and  18  and  that  part 
of  Lots  19  and  20  which  lies  north  of  the  railroad  tracks, 
(The  part  of  Lots  19  and  20  are  identified  as  Parcels  1, 
2,  and  3  on  the  plat  attached  to  the  contract,  and  made  a 
part  thereof).  And  defendant  agreed  to  buy  said  lots  and 
to  pay  plaintiff  corporation  the  sum  of  Fifty  Thousand 
($50,000.00)  Dollars  in  cash  at  the  time  of  transfer 
5  as  the  full  purchase  price  of  the  property  afore¬ 
said,  providing,  however,  in  the  event  plaintiff  was 
able  to  deliver  good  title  to  the  land  abovementioned  be¬ 
fore  the  1st  day  of  January,  1936  and  certain  contingencies 
set  out  in  said  contract  occurred  before  that  date  and 
defendant  was  called  upon  to  pay  the  purchase  price  be¬ 
fore  said  date  then  defendant  was  to  have  the  privilege  of 
paying  plaintiff  corporation  the  sum  of  Ten  Thousand 
($10,000.00)  Dollars  in  cash  and  executing  a  one  year  mort¬ 
gage  or  deed  of  trust  on  the  aforesaid  property  to  secure 
to  the  plaintiff  corporation  at  the  expiration  of  one  year  or 
before  Forty  Thousand  ($40,000.00)  Dollars  together  with 
interest  at  the  rate  of  six  per  cent  (6%)  until  paid. 

The  said  contract  further  provided  it  should  be  null  and 
void  in  the  event  the  following  contingencies  did  not  come 
to  pass :  that  is,  if  the  property  was  not  made  available  for 
industrial  use  or  in  the  event  the  plaintiff  was  unable  to 
obtain  wharfage  facilities  and  the  privilege  of  running  a 
pipe  line  from  said  wharf  to  the  property  aforementioned. 

And  further  plaintiff  says  that  immediately  after  the 
contract  was  signed  it  took  steps  to  secure  the  rezoning 
of  said  property  from  commercial  to  industrial  use.  That 
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this  was  accomplished  and  that  the  new  zoning  became  ef¬ 
fective  by  order  of  the  Zoning  Commission  of  the  District 
of  Columbia,  on,  to-wit,  June  17,  1935.  That  the  prop¬ 
erty  was  thereby  made  available  for  industrial  use. 

Further  plaintiff  says  that  thereafter  at  the  instance 
of  plaintiff  a  law  was  enacted  by  the  Congress  of  the 
United  States  and  signed  by  the  President  on  August  27, 
1935  authorizing  and  empowering  the  Commissioners  of 
the  District  of  Columbia  to  grant  permission  to  plaintiff  its 
successors  and  assigns  to  construct  and  maintain  in  and 
through  15th  Street,  S.  E.  pipe  line  facilities  for  the  car¬ 
riage  of  petroleum  products  to  Square  1067  from  the  Ana- 
costia  River.  (See  Title  19,  Sections  130s  and  130t, 
6  Supplement  III  to  the  District  of  Columbia  Code 

of  1929.) 

Further  plaintiff  corporation  says  that  it  was  able  to 
obtain  wharfage  facilities  as  provided  in  said  contract,  but 
that  actually  to  obtain  a  permit  for  defendant  to  build  a 
wharf  it  was  necessary  to  submit  an  application  for  a  per¬ 
mit  to  the  War  Department  acting  through  the  United 
States  Engineer’s  office,  together  with  maps  and  plans  of 
the  proposed  wharf,  showing  its  location,  extent  and  char¬ 
acter.  That  this  information  from  which  maps  and  plans 
as  to  location,  extent,  and  character  of  the  proposed  wharf 
could  be  prepared  was  a  matter  dependent  upon  defend¬ 
ant’s  plan  for  the  development  and  use  of  the  property 
and  proposed  wharf  which  information  was  not  known  to 
plaintiff,  plaintiff  called  upon  defendant  to  furnish  it  with 
the  aforementioned  information,  but  defendant  failed, 
neglected  and  refused  to  do  so.  And  plaintiff  further  says 
that  it  was  able  to  obtain  the  privilege  of  running  a  pipe 
line  from  said  wharf  to  the  property  aforesaid.  And  the 
plaintiff  corporation  says  that  in  order  to  obtain  a  permit 
to  run  pipe  lines  from  said  property  to  the  wharf  afore- 
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said  it  was  necessary  to  submit  an  application  for  a  per¬ 
mit  to  the  commissioners  of  the  District  of  Columbia,  which 
application,  under  the  practice  then  in  effect,  had  to  be  ac¬ 
companied  by  detailed  plans,  in  duplicate,  showing  the 
method  of  construction  and  the  proposed  location  of  the 
pipe  lines  in  the  street.  That  until  the  location  of  the  wharf 
and  size  and  method  of  construction  of  same  had  been  de¬ 
termined  the  plaintiff  corporation  could  not  submit  an  ap¬ 
plication  for  a  permit  to  lay  pipe  lines  as  aforesaid  ac¬ 
companied  by  detailed  plans  showing  the  location  of  the 
pipe  lines  in  the  street. 

That  the  plaintiff  corporation  was  able  to  deliver  to  the 
defendant  good  title  to  the  property  aforementioned. 

7  That  plaintiff  corporation  having  performed  its 

obligations  under  the  said  contract  in  so  far  as  was 
possible  in  view  of  defendant’s  failure  and  refusal  to  fur¬ 
nish  the  aforesaid  information  relative  to  the  wharfage,  it 
then  and  there  became  and  was  the  duty  of  the  defendant 
to  carry  out  his  obligation  under  said  contract  and  to  pay 
the  agreed  purchase  price  for  said  property,  but  defendant 
failed  and  neglected  so  to  do. 

Whereupon  plaintiff  corporation  notified  defendant  that 
in  view  of  defendant’s  default  it  would  offer  the  property 
for  sale.  Plaintiff  corporation  further  advised  defendant 
that  should  the  defendant  be  ready,  willing  and  able  to 
purchase  the  property  aforesaid  under  the  terms  and  con¬ 
ditions  of  said  contract  of  May  31,  1935,  at  any  time  be¬ 
fore  a  contract  of  sale  had  been  entered  into  between  plain¬ 
tiff  corporation  and  a  new  purchaser,  that  plaintiff  corpo¬ 
ration  would  sell  to  defendant  as  agreed  in  said  contract 
of  May  31, 1935. 

That  thereafter  plaintiff  corporation  attempted  to  dis¬ 
pose  of  the  property  to  the  best  possible  advantage  and  on, 
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to-wit,  the  17th  day  of  February,  1936,  defendant  having 
continuously  failed,  neglected  and  refused  to  perform  his 
said  contract  to  purchase  the  property  aforesaid,  plaintiff 
corporation  accepted  the  best  offer  which  it  had  been  able 
to  obtain  for  said  property,  which  offer  was  made  by  Rich¬ 
ard  Breed  and  Bernard  Rogers,  and  on  February  17,  1936 
plaintiff  corporation  entered  into  a  contract  to  sell  said 
property  to  said  persons. 

That  plaintiff  corporation  received  as  consideration  for 
said  property  cash  in  the  amount  of  Twelve  Thousand  Four 
Hundred  Four  Dollars  and  sixty-six  cents  ($12,404.66), 
stock  of  the  value  of  Five  Thousand  Six  Hundred  Ninety- 
one  ($5,691.00)  Dollars  and  the  purchaser  assumed  the  ob¬ 
ligation  on  a  mortgage  on  a  part  of  said  property  in  the 
amount  of  Fifteen  Thousand  ($15,000.00)  Dollars.  That 
the  total  consideration  received  by  the  plaintiff  corporation 
for  said  property  amounted  to  Thirty-three  Thou- 
8  sand  Ninety-five  Dollars  and  sixty-six  cents  ($33,- 
095.66).  That  the  market  value  of  the  property  at 
the  time  that  the  defendant  broke  his  contract  under  seal 
to  purchase  amounted  to,  to-wit,  Thirty-three  Thousand 
Ninety-five  Dollars  and  sixty-six  cents  ($33,095.66). 

WHEREFORE,  plaintiff  corporation  brings  this  suit 
and  claims  of  the  defendant  the  sum  of  Sixteen  Thousand 
Nine  Hundred  Four  Dollars  and  thirty-four  cents  ($16, 
904.34),  together  with  interest  from  February  17,  1936,  be¬ 
sides  costs. 

THIRD  COUNT. 

Plaintiff,  The  Decatur  Corporation,  a  corporation,  duly 
organized  under  the  laws  of  the  State  of  Delaware,  sues 
defendant,  Benjamin  D.  Friedman,  for  that  heretofore 
on,  to-wit,  the  31st  day  of  May,  1935,  defendant  entered  into 
a  written  contract  under  seal  with  plaintiff  corporation  and 
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delivered  the  same  to  plaintiff.  (A  copy  of  which  contraclj 
together  with  plat  attached  is  appended  to  this  Declara^ 
tion  and  prayed  to  be  read  and  considered  a  part  hereof 
and  is  marked  Exhibit  “A”.)  That  plaintiff  corporation 
agreed  to  sell  certain  valuable  real  estate  in  Square  1067 
in  the  District  of  Columbia,  namely,  Lots  10,  12,  13,  14,  15, 
16,  17  and  18  and  that  part  of  Lots  19  and  20  which  lies 
north  of  the  railroad  tracks,  (The  part  of  Lots  19  and  20 
are  identified  as  Parcels  1,  2  and  3  on  the  plat  attached  to 
the  contract,  and  made  a  part  thereof).  And  defendant 
agreed  to  buy  said  lots  and  to  pay  plaintiff  corporation  the 
sum  of  Fifty  Thousand  ($50,000.00)  Dollars  in  cash  at  the 
time  of  transfer  as  the  full  purchase  price  of  the  property 
aforesaid,  providing,  however,  in  the  event  plaintiff  was 
able  to  deliver  good  title  to  the  land  above  mentioned  be¬ 
fore  the  1st  day  of  January,  1936  and  certain  contingencies 
set  out  in  said  contract  occurred  before  that  date  and  de¬ 
fendant  was  called  upon  to  pay  the  purchase  price  before 
said  date  then  defendant  was  to  have  the  privilege 
9  of  paying  plaintiff  corporation  the  sum  of  Ten  Thou¬ 
sand  ($10,000.00)  Dollars  in  cash  and  executing  a  one 
year  mortgage  or  deed  of  trust  on  the  aforesaid  property 
to  secure  to  the  plaintiff  corporation  at  the  expiration  of 
one  year  or  before  Forty  Thousand  ($40,000.00)  Dollars, 
together  with  interest  at  the  rate  of  six  percent  (6%)  until  I 
paid. 

The  said  contract  further  provided  it  should  be  null  and 
void  in  the  event  the  following  contingencies  did  not  come 
to  pass :  that  is,  if  the  property  was  not  made  available  for 
industrial  use  or  in  the  event  the  plaintiff  was  unable  to 
obtain  wharfage  facilities  and  the  privilege  of  running  a 
pipe  line  from  said  wharf  to  the  property  aforementioned. 

And  further  plaintiff  says  that  immediately  after  the 
contract  was  signed  it  took  steps  to  secure  the  rezoning  of 
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said  property  from  commercial  to  industrial  use.  That 
this  was  accomplished  and  that  the  new  zoning  became  ef¬ 
fective  by  order  of  the  Zoning  Commission  of  the  District 
cf  Columbia,  on,  to-wit,  June  17,  1935.  That  the  property 
was  thereby  made  available  for  industrial  use. 

Further  plaintiff  says  that  thereafter  at  the  instance  of 
plaintiff  a  law  was  enacted  by  the  Congress  of  the  United 
States  and  signed  by  the  President  on  August  27,  1935  au¬ 
thorizing  and  empowering  the  Commissioners  of  the  Dis¬ 
trict  of  Columbia  to  grant  permission  to  plaintiff  its  succes¬ 
sors  and  assigns  to  construct  and  maintain  in  and  through 
15th  Street,  S.  E.  pipe  line  facilities  for  the  carriage  of 
petroleum  products  to  Square  1067  from  the  Anacostia 
River.  (See  Title  19,  Sections  130s  and  130t,  Supplement 
III  to  the  District  of  Columbia  Code  of  1929.) 

Further  plaintiff  corporation  says  that  it  entered  into 
negotiations  with  the  War  Department,  acting  through  the 
office  of  the  United  States  Engineer,  with  a  view  to  obtain¬ 
ing  wharf  facilities  for  defendant  on  the  Anacostia  River. 

That  thereupon  defendant  informed  plaintiff  that  de¬ 
fendant  was  unable  to  perform  his  said  contract  with 
10  the  plaintiff  and  pay  the  purchase  price  for  the  said 
property  asserting  as  the  reason  that  defendant  had 
relied  on  obtaining  the  purchase  money  through  a  certain 
arrangement  that  at  the  date  the  contract  was  signed  he 
had  assurance  would  be  made  between  himself  and  one  of 
the  large  oil  companies  but  that  this  arrangement  had  de¬ 
pended  upon  the  cooperation  of  a  prominent  official  of  said 
oil  company  who  had  recently  died  and  that  as  a  result 
of  his  death  defendant  could  not  obtain  the  money. 

Whereupon  plaintiff  corporation  notified  defendant  that 
in  view  of  defendant’s  default  it  would  offer  the  property 
for  sale.  Plaintiff  corporation  further  advised  defendant 
that  should  the  defendant  be  ready,  willing  and  able  to 
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purchase  the  property  aforesaid  under  the  terms  and  con¬ 
ditions  of  said  contract  of  May  31,  1935,  at  any  time  before 
a  contract  of  sale  had  been  entered  into  between  plaintiff 
corporation  and  a  new  purchaser,  that  plaintiff  corpora¬ 
tion  would  sell  to  defendant  as  agreed  in  said  contract  of 
May  31,  1935. 

That  thereafter  plaintiff  corporation  attempted  to  dis¬ 
pose  of  the  property  to  the  best  possible  advantage  and  on, 
to-wit,  the  17th  day  of  February,  1936,  defendant  having 
continuously  failed,  neglected  and  refused  to  perform  his 
said  contract  to  purchase  the  property  aforesaid,  plaintiff 
corporation  accepted  the  best  offer  which  it  had  been  able 
to  obtain  for  said  property,  which  offer  was  made  by  Rich¬ 
ard  Breed  and  Bernard  Rogers,  and  on  February  17,  1936 
plaintiff  corporation  entered  into  a  contract  to  sell  said 
property  to  said  persons. 

That  plaintiff  corporation  received  as  consideration  for 
said  property  cash  in  the  amount  of  Twelve  Thousand  Four 
Hundred  Four  Dollars  and  sixty-six  cents  ($12,404.66), 
stock  of  the  value  of  Five  Thousand  Six  Hundred  Ninetv- 
one  ($5,691.00)  Dollars  and  the  purchaser  assumed  the 
obligation  on  a  mortgage  on  a  part  of  said  property  in  the 
amount  of  Fifteen  Thousand  ($15,000.00)  Dollars. 
11  That  the  total  consideration  received  by  the  plain¬ 
tiff  corporation  for  said  property  amounted  to  Thir¬ 
ty-three  Thousand  Ninety-five  Dollars  and  sixty-six  cents 
($33,095.66).  That  the  market  value  of  the  property  at 
the  time  that  the  defendant  broke  his  contract  under  seal 
to  purchase  amounted  to,  to-wit,  Thirty-three  Thousand 
Ninety-five  Dollars  and  sixty-six  cents  ($33,095.66). 

WHEREFORE  plaintiff  corporation  brings  this  suit  and 
claims  of  the  defendant  the  sum  of  Sixteen  Thousand  Nine 
Hundred  Four  Dollars  and  thirty-four  cents  ($16,904.34), 
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together  with  interest  from  February  17,  1936,  besides 
costs. 

ARTHUR  G.  LAMBERT, 

218  Munsey  Building, 

Washington,  D.  C. 

GEORGE  L.  HART,  JR., 

218  Munsey  Building, 

Washington,  D.  C. 

ARTHUR  R.  MURPHY, 

218  Munsey  Building, 

Washington,  D.  C. 

Attorneys  for  Plaintiff. 


EXHIBIT  “A” 

12  Agreement  to  Purchase. 

This  agreement  made  this  31st  day  of  May,  A.  D.  1935,  by 
and  between  Benjamin  D.  Friedman,  Party  of  the  First 
Part  and  the  Decatur  Corporation,  Party  of  the  Second 
Part,  witnesseth : 

The  Party  of  the  Second  Part  agrees  to  sell  and  the  Party 
of  the  First  Part  to  buy  the  following  described  real  estate 
in  Square  1067,  namely,  Lots  10, 12, 13, 14, 15, 16, 17, 18  and 
that  part  of  Lots  19  and  20  which  lie  north  of  the  railroad 
track  as  per  plat  attached  hereto  and  made  a  part  hereof, 
upon  the  following  terms  and  conditions : 

I. 

The  Party  of  the  First  Part  is  to  pay  the  Party  of  the 
Second  Part  the  sum  of  Fifty  Thousand  Dollars  ($50,000) 
in  cash  at  the  time  of  transfer  as  the  full  purchase  price  of 
the  property,  providing,  however,  in  the  event  the  Party  of 
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the  Second  Part  is  able  to  deliver  good  title  to  the  land 
above  mentioned  and  certain  contingencies  which  are  more 
particularly  mentioned  hereafter  in  Paragraph  Two  occur 
on  or  before  the  1st  day  of  January,  1936,  then  the  Party 
of  the  First  Part  is  to  pay  the  Party  of  the  Second  Part  Ten 
Thousand  Dollars  ($10,000)  in  cash  and  execute  a  one  year 
mortgage  or  deed  in  trust  on  the  aforesaid  property  to 
secure  payment  to  the  Party  of  the  Second  Part  at  the  ex¬ 
piration  of  one  year  or  before,  of  Forty  Thousand  Dollars 
($40,000)  together  with  interest  at  6  percent  until  paid. 

II. 

This  agreement  to  be  null  and  void  in  the  event  the  prop¬ 
erty  is  not  made  available  for  industrial  use  or  in  the  event 
the  Party  of  the  Second  Part  is  unable  to  obtain  wharfage 
facilities  and  the  privilege  of  running  a  pipe  line 
13  from  said  wharf  to  the  property  aforesaid. 

James  Penny  baker  has  been  authorized  by  the  Deca¬ 
tur  Corporation,  Party  of  the  Second  Part  to  execute  this 
agreement,  and  has  been  named  attorney  in  fact  to  do  the 
same,  and  the  secretary  has  been  authorized  to  affix  the  cor¬ 
porate  seal. 

Witness  our  hands  and  seals  the  day  and  year  afore- 
written. 

BENJAMIN  D.  FRIEDMAN  (signed)  (Seal) 
DECATUR  CORPORATION. 

By  JAMES  Y.  PENNEBAKER  (signed) 
President. 

Attested  by  James  Y.  Pennebaker  ( signed) 

Secretary  of  the  Decatur  Corporation.  (Corporate  Seal) 

In  the  Presence  of . 

Helen  N.  Hobbs  (signed). 


MOT*L  : 
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15  Demurrer  to  Third  Count. 

(Filed  July  7,  1938.) 

Now  comes  the  defendant,  Benjamin  D.  Friedman,  and 
says  that  the  third  count  of  the  declaration  is  bad  in  sub¬ 
stance. 

ALFRED  M.  SCHWARTZ, 
643  Munsey  Building, 

Attorney  for  Defendant. 

NOTE. 

Among  the  grounds  in  support  of  the  aforegoing  demur¬ 
rer  are  the  following: 

1.  That  the  third  count  of  the  declaration  fails  to  allege 
a  tender  or  performance  by  the  plaintiff. 

2.  That  it  fails  to  allege  facts  showing  the  plaintiff  to 
have  been  ready,  willing  and  able  to  perform. 

3.  That  the  said  count  shows  on  its  face  that  the  plain¬ 
tiff  disabled  itself  from  performing  by  a  sale  of  the  prop¬ 
erty  to  another. 

4.  That  the  said  count  does  not  allege  facts  showing  the 
performance  or  the  readiness  and  ability  to  perform  condi¬ 
tions  precedent  to  the  validity  of  the  contract  in  relation  to 

wharfage  or  the  title  to  the  property. 

16  5.  For  other  grounds  apparent  upon  the  face  of 
the  third  count  of  said  declaration. 

ALFRED  M.  SCHWARTZ, 
643  Munsey  Building, 

Attorney  for  Defendant. 
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17  Motion  to  Make  Declaration  More  Definite 

and  Certain. 

(Filed  July  7, 1938.) 

Now  comes  the  defendant,  Benjamin  D.  Friedman,  and 
moves  the  court  to  require  the  plaintiff  to  make  the  first 
and  second  counts  of  his  declaration  and  each  of  them  more 
definite  and  certain  in  the  following  particulars : 

1.  To  specify  the  exact  location  on  the  Anacostia  River 
where  the  plaintiff  alleges  “It  was  able  to  obtain  wharfage 
facilities.” 

2.  To  specify  with  respect  to  the  allegation  “That  the 
plaintiff  corporation  was  able  to  deliver  to  the  defendant 
good  title”,  what  title  it  owned  to  the  property  mentioned 
on,  to-wnt,  September  11,  1935,  the  time  of  the  alleged 
breach ;  and  if  the  plaintiff  did  not  own  free  and  clear  of  en¬ 
cumbrance  the  property  which  it  contracted  to  sell,  the 
manner,  means  and  extent  by  which  it  was  able  to  deliver 
good  title  in  accordance  with  the  contract  sued  on. 

NOTE. 

Among  the  grounds  to  be  argued  in  support  of  the  afore¬ 
going  motion  are : 

1.  The  contract  sued  on  obligated  the  plaintiff  to  obtain 
wharfage  facilities  and  the  privilege  of  running  pipe  lines 
from  said  wharf  to  the  property. 

18  2.  Before  a  wharf  can  be  erected,  obviously, 
rights  must  be  obtained  for  the  use  of  water  front 

land  on  which  to  erect  the  wharf. 

3.  That  the  defendant  has  no  knowledge  of  the  location 
of  the  wharfage  facilities  or  the  water  front  property  where 
the  plaintiff  was  able  to  procure  wharfage  facilities. 

4.  That  the  allegation  of  the  ability  of  the  plaintiff  to 
deliver  a  good  title  is  general  and  uncertain  and  should  be 
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made  specific  and  certain  in  order  tJbat  the  court  from  an  ex¬ 
amination  of  the  declaration  may  know  what  title  was  own¬ 
ed  and  what  title  the  plaintiff  was  able  to  deliver. 

5.  The  ability  to  deliver  a  good  title  is  a  condition  of  the 
contract  and  the  defendant  is  entitled  to  have  a  statement  of 
more  than  a  mere  general  conclusion  as  to  this  issue. 

ALFRED  M,  SCHWARTZ, 
643  Munsey  Building, 
Attorney  for  Defendant. 
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Order. 


(Filed  Oct.  4, 1938.) 


Upon  consideration  of  the  Motion  for  Security  for  Costs 
made  by  the  defendant,  and  unopposed  by  the  plaintiff,  and 
further  in  consideration  of  the  Motion  of  Defendant  to  make 
the  First  and  Second  Counts  of  Plaintiff’s  Declaration  More 
Definite  and  Certain  and  in  consideration  of  the  Demurrer 
of  Defendant  to  the  Third  Count  of  Plaintiff’s  Declaration 
and  further  in  consideration  of  the  points  and  authorities  in 
opposition  to  said  Motion  to  Make  More  Definite  and  Cer¬ 
tain  and  said  Demurrer,  and  in  consideration  of  the  oral 
argument  had  thereon,  it  is  by  the  Court  this  4th  day  of 
October,  A.  D.  1938 

ORDERED,  that  the  motion  for  security  for  costs  be  and 
the  same  is  hereby  granted  with  leave  for  the  plaintiff  to 
post  with  the  Clerk  of  the  Court  Fifty  ($50.00)  Dollars  cash 
or  an  undertaking  in  the  sum  of  One  Hundred  ($100.00)  Dol¬ 
lars  to  secure  costs,  the  same  to  be  filed  or  deposited  within 
ten  (10)  days,  and  it  is  further 

ORDERED,  that  defendant’s  motion  to  make  the 
First  and  Second  Counts  of  Plaintiff’s  Declaration  more 
definite  and  certain  be  and  the  same  is  hereby  denied,  and 
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defendant’s  demurrer  to  the  Third  Count  of  Plain- 
20  tiff’s  Declaration  be  and  the  same  is  hereby  over¬ 
ruled,  with  leave  to  the  defendant  to  answer  within 
ten  (10)  days. 

JOSEPH  W.  COX, 
Justice. 

Approved  as  to  form : 

Alfred  M.  Schwartz, 

Attorney  for  Defendant. 

George  L.  Hart,  Jr., 

Attorney  for  Plaintiff. 


21  Answer. 

First  Defe'tise. 

The  declaration  and  each  count  thereof  fails  to  state  a 
claim  against  the  defendant  upon  which  relief  can  be 
granted. 

Second  Defense. 

The  defendant  admits  that  on,  two-wit,  the  31st  day  of 
May,  1935  he  entered  into  a  written  contract  under  seal 
with  the  plaintiff  of  which  a  copy  is  set  out  as  an  exhibit  to 
the  declaration  and  he  admits  further  that  the  property 
was  rezoned  from  commercial  to  industrial  about  June  17, 
1935  and  therefore  made  available  for  industrial  use  and 
that  at  the  instance  of  the  plaintiff  a  law  was  enacted  by 
Congress  authorizing  and  empowering  the  Commissioners 
of  the  District  of  Columbia  to  grant  permission  to  the  plain¬ 
tiff,  its  successors  and  assigns  to  construct  and  maintain 
pipe  lines  from  point  or  points  north  of  the  railroad  right 
of  way  in  Square  1067  in  and  through  15th  Street,  South¬ 
east  due  south  to  the  pier-head  line  of  the  Anacostia  River. 
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The  defendant  denies,  however,  that  the  plaintiff  obtained 
or  was  able  to  obtain  wharfage  facilities  or  the  privilege 
of  running  a  pipe  line  from  the  property  to  said  wharf,  the 
location  of  which  as  provided  by  said  contract  was  to  be 
obtained  by  the  plaintiff.  The  defendant  denies  fur- 
22  ther  that  the  plaintiff  was  able  to  deliver  good  title 
to  the  property  and  avers  further  that  on  the  11th 
day  of  September,  1935  as  well  as  prior  and  subsequent 
thereto,  the  plaintiff  was  not  the  owner  of  all  of  the  prop¬ 
erty  contracted  by  it  to  be  sold  to  the  defendant  nor  did  it 
have  the  certain  means  of  obtaining  title  thereto. 

The  defendant  admits  that  on  or  about  the  11th  day  of 
September,  1935  the  plaintiff  notified  the  defendant  by  let¬ 
ter  that  the  conditions  contained  in  the  contract  dated  May 
31,  1935  had  been  complied  with  and  that  the  plaintiff  was 
ready  and  willing  to  transfer  the  property  in  Square  1067 
but  that  none  of  these  statements  in  said  letter  were  true, 
and  the  defendant  advised  the  plaintiff  that  a  wharf  and 
wharfage  facilities  had  not  been  obtained  by  the  plaintiff 
as  required  by  the  contract  between  the  parties  hereto  and 
further  that  at  or  about  said  time  the  plaintiff  also  advised  ■ 
the  defendant  that  wharfage  was  not  obtainable  except 
through  the  payment  of  an  additional  consideration  by  the 
defendant  not  required  under  the  terms  of  the  contract. 
Neither  at  that  time  nor  at  any  subsequent  time  did  the 
plaintiff  tender  a  good  and  sufficient  deed  for  the  property 
in  accordance  with  the  terms  of  the  contract  and  the  de¬ 
fendant  denies  that  it  became  his  duty  at  the  time  alleged 
or  at  any  other  time  to  pay  the  purchase  price.  The  de¬ 
fendant  admits  that  the  plaintiff  notified  him  that  he  would 
offer  the  property  for  sale  because  of  the  defendant’s  al¬ 
leged  default  and  that  should  the  defendant  be  ready,  will¬ 
ing  and  able  to  purchase  the  property  under  the  terms  and 
conditions  of  said  contract  at  any  time  before  it  had  en- 
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tered  into  a  contract  with  a  new  purchaser,  it  would  sell 
the  property  to  him  as  agreed  in  the  contract  of  May  31, 
1935,  but  the  defendant  says  that  said  notification  wTas  by 
letter  written  by  the  plaintiff's  counsel  and  that  the  matters 
alleged  in  said  letter  were  untrue,  in  that  plaintiff  never 
was  able  to  deliver  the  said  property  in  accordance 
23  with  said  contract.  The  defendant  denies  that  the 
plaintiff  attempted  to  dispose  of  the  property  to  the 
best  possible  advantage  and  has  no  information  sufficient 
to  form  a  belief  concerning  the  best  offer  which  the  plain¬ 
tiff  may  have  received  but  admits  on  information  and  be¬ 
lief  that  the  said  property  along  with  other  property  not 
included  in  the  contract  between  the  parties  hereto,  and 
without  wharf  or  wharfage  facilities  was  sold  to  Richard 
Breed  and  Bernard  Rogers  under  an  arrangement  by  which 
the  principal  stockholder  of  the  plaintiff  corporation  or  the 
plaintiff  retained  an  interest  in  said  property.  The  de¬ 
fendant  is  without  knowledge  of  the  consideration  paid  to 
the  plaintiff  but  avers  that  the  market  value  of  the  prop¬ 
erty  at  the  time  of  the  alleged  breach  was  equal  to  or  in 
excess  of  the  price  agreed  upon  between  the  parties.  The 
defendant  denies  that  before  wharfage  can  be  obtained  it  is 
necessary  to  obtain  maps  and  plans  of  the  proposed  wharf 
showing  its  location,  extent  and  character  but  if  such  in¬ 
formation  was  necessary  the  defendant  was  never  called 
upon  by  the  plaintiff  to  furnish  the  same  but  that  the  de¬ 
fendant  was  advised  by  the  plaintiff  that  wharfage  was  not 
available  through  the  War  Department.  The  defendant 
admits  that  to  obtain  permission  to  run  pipe  lines  from  the 
property  to  a  wharf  it  was  necessary  to  submit  an  applica¬ 
tion  for  a  permit  accompanied  by  plans  but  that  he  was 
never  called  upon  by  the  plaintiff  to  furnish  such  plans  and 
that  the  location  for  a  wharf  was  never  obtained  by  the 
plaintiff.  The  defendant  denies  further  that  he  ever  ad- 
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vised  the  plaintiff  that  he  was  unable  to  perform  his  con¬ 
tract  with  the  plaintiff  and  pay  the  purchase  price  or  that 
because  of  any  arrangements  made  between  himself  and 
an  oil  company  he  was  unable  to  obtain  money  to  complete 
the  purchase.  The  defendant  denies  that  he  breached  said 
contract  and  denies  further  each  and  every  other  al- 
24  legation  in  each  of  the  said  counts  of  the  declara¬ 
tion  not  expressly  admitted  herein. 

Third  Defense. 

The  plaintiff  was  never  able  to  perform  the  terms  of  its 
contract  upon  which  the  obligation  of  the  defendant  was 
dependent  in  that  the  plaintiff  was  unable  to  deliver  good 
and  unincumbered  title  to  the  property  in  that  it  was  not 
the  owner  of  Parcels  1,  2,  or  3,  nor  did  it  have  the  certain 

i 

means  of  delivering  good  title  thereto  and  further  the  re¬ 
maining  property  was  subject  to  large  incumbrances  and 
other  obligations  which  the  plaintiff  was  unable  to  dis¬ 
charge,  and  further  it  was  unable  to  obtain  wharfage  facili¬ 
ties,  and  further  it  was  unable  to  obtain  the  privilege  of 
running  a  pipe  line  from  said  wharf  to  the  property. 

Fourth  Defense. 

The  plaintiff  never  made  a  tender  of  performance  to  the 
defendant. 

Fifth  Defense. 

The  defendant  was  ready,  willing  and  able  to  perform 
the  contract  sued  upon  and  denies  that  he  breached  the 
same,  but  the  plaintiff  was  unable  to  perform  its  contract 
and  that  several  months  after  the  execution  of  said  con¬ 
tract,  a  part  of  the  real  estate  agreed  to  be  sold  to  the  de¬ 
fendant  was  in  imminent  danger  of  foreclosure  by  the  hold¬ 
er  of  a  deed  of  trust  securing  the  same  and  in  order  to  pre¬ 
vent  a  foreclosure  of  the  same,  the  plaintiff,  being  unable 


22 


at  that  time  to  perform  its  contract  with  the  defendant,  in¬ 
formed  the  defendant  thereof  and  asked  the  defendant  for 
permission  to  cancel  the  aforesaid  contract  of  purchase  and 
for  permission  to  negotiate  with  others  for  the  sale 
25  of  said  property  without  wTharfage,  to  wdrich  the  de¬ 
fendant  granted  and  consented,  and  accordingly  the 
contract  of  May  31, 1935  was  cancelled  and  determined,  and 
thereafter  the  plaintiff  sold  the  property  without  wharf¬ 
age  and  disabled  itself  from  delivering  to  the  defendant. 

ALFRED  M.  SCHWARTZ, 

643  Munsey  Building, 

Attorney  for  Defendant. 

Service  acknowledged  October  11,  1938. 

George  L.  Hart,  Jr., 

Attorney  for  Plaintiff. 


Interrogatories. 

(Filed  Nov.  1,  1938.) 

26  Notice  is  hereby  given  you  of  the  following  inter¬ 
rogatories  in  conformity  with  Rule  33  of  the  Rules 
of  Civil  Procedure  for  the  District  Courts  of  the  United 
States,  to  be  answered  by  James  Y.  Pennebaker,  President 
of  the  plaintiff  corporation: 


6.  State  the  dates  and  contents  of  any  and  all  cor¬ 
respondence,  contracts  or  documents  subsequent 
27  thereto  between  the  said  railroad  company  or  its 
agents  and  the  plaintiff  corporation  or  its  agents  up 
to  and  including  March  1,  1936  concerning  the  above  men¬ 
tioned  property  or  any  portion  thereof. 
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28  Answers  to  Interrogatories. 

(Filed  Nov.  25,  1938.) 

Comes  now  the  affiant  James  Y.  Pennebaker  and  makes 
answer  to  the  interrogatories  of  defendant  herein  pro¬ 
pounded  and  answering  says  as  follows : 

•  #  *  •  • 

29  6.  There  is  attached  hereto  as  Exhibits  #2-A 
through  # 2-L  inclusive,  correspondence  between 

Pennsylvania  Railroad  and  the  Decatur  Corporation  and 
its  agents.  There  is  some  possibility  that  there  may  have 
been  some  additional  correspondence  with  the  Pennsylvania 
Railroad  relative  to  this  matter,  the  originals  or  copies  of 
which  correspondence  plaintiff  corporation  does  not  have 
in  its  files.  If  there  is  further  correspondence  this  can 
doubtless  be  ascertained  from  the  files  of  the  Pennsylvania 
Railroad. 

•  *  •  *  # 


Plaintiffs  Exhibit  #  1. 

30  THE  PENNSYLVANIA  RAILROAD. 

Real  Estate  Department. 

Broad  St.  Station, 
Phila.,  Pa.,  April  17,  1934. 

The  Decatur  Corporation, 

Washington,  D.  C. 

Dear  Sirs : 

On  a  number  of  occasions  we  have  deferred  the  time  for 
making  this  settlement,  the  last  of  which  expired  on  the 
first  day  of  the  present  month  and  was  granted  in  accord¬ 
ance  with  your  letter  of  10-19-33  to  our  Mr.  A.  J.  Weidener. 
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This  is  to  advise  you  that  I  must  consider  the  contract 
terminated  as  of  4-1-34,  because  of  your  failure  to  make 
the  settlement.  I  am  willing,  however,  to  take  no  undue 
advantage  of  the  Decatur  Corporation  and  will  arrange  to 
return  the  money  paid  by  that  Corporation  on  account  upon 
return,  by  the  Corporation,  of  the  Agreement  now  in  your 
possession. 

Yours  truly, 


Jeb  ;hjb 


J.  P.  GAUFF  (signed) 
Real  Estate  Agent. 


Plaintiffs  Exhibit  2-B. 

32  THE  PENNSYLVANIA  RAILROAD. 

Real  Estate  Department. 

Phila.,  Pa.,  January  22nd,  1935. 

L 

Washington,  D.  C. — Desire  of  Decatur  Corporation  to 

change  Zoning  Regulations,  Square  1067. 

Francis  C.  Stetson,  Esq., 

1002  Denrike  Bldg., 

1010  Vermont  Avenue, 

Washington,  D.  C. 

Dear  Sir: 

This  will  acknowledge  your  letter  of  the  19th  inst.,  I  am 
placing  before  our  management  the  matter  of  changing  the 
Zoning  Regulations  covering  Square  1067.  As  soon  as  1 
am  advised  on  the  subject  I  will  get  in  touch  with  you.  If 
the  conclusion  be  in  the  affirmative  I  will  sign  the  petition 
on  behalf  of  our  Company.  Moreover,  I  do  not  know 
whether  our  Operating  and  Engineering  officers  are,  at 
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present,  willing  to  dispose  of  the  land  which  we  at  one  time 
agreed  to  sell  to  the  Decatur  Corporation.  I  am,  however, 
placing  that  matter  before  our  Operating  and  Engineering 
Departments  and  if  they  advise  me  that  they  have  no  use 
for  the  land  I  will  get  in  touch  with  you  as  soon  as  I  pos¬ 
sibly  can.  I  assume  that  in  this  connection  you  are  acting 
as  the  Attorney  for  the  Decatur  Corporation  and  not  in  the 
capacity  of  a  Broker. 

Yours  truly, 

JOHN  P.  GAUFF  (signed)  JEB, 
JNO.  P.  GAUFF, 

Real  Estate  Agent. 

jeb-cws 


Plaintiffs  Exhibit  2-C. 

33  THE  PENNSYLVANIA  RAILROAD. 

Real  Estate  Department. 

Phila.,  Pa.,  February  15th,  1935. 

L 

Washington,  D.  C. — Desire  of  Decatur  Corporation  to 

change  Zoning  Regulations,  S^are  1067. 

Francis  C.  Stetson,  Esq., 

1002  Denrike  Bldg., 

1010  Vermont  Avenue, 

Washington,  D.  C. 

Dear  Sir: 

Herewith  I  am  returning  to  you  the  Zoning  Petition  re¬ 
ceived  with  yours  of  January  19th,  which  Petition  I  have 
signed  on  behalf  of  The  Philadelphia,  Baltimore  and  Wash¬ 
ington  Railroad  Company. 
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Should  the  Decatur  Corporation  earnestly  desire  to  ac¬ 
quire  this  property  I  will  be  very  glad  to  discuss  the  matter 
with  them. 

Yours  truly, 

JNO.  P.  GAUFF  (signed)  JEB, 
JNO.  P.  GAUFF, 

Real  Estate  Agent. 

jeb-cws 

Plaintiff's  Exhibit  2-D. 

34  THE  PENNSYLVANIA  RAILROAD. 

Real  Estate  Department. 

Right  of  Way  Agency 
A.  J.  Weidener,  Jr. 

Room  770  Broad  Street  Station 
PHILADELPHIA,  August  3rd,  1935 

Washington,  D.  C. — Desire  of  Decatur  Corporation  to 

acquire  property  Square  1067. 

Francis  C.  Stetson,  Esq., 

Attorney  at  Law , 

1002  Denrike  Bldg., 

1010  Vermont  Avenue, 

Washington,  D.  C. 

Dear  Sir : 

Your  letter  of  the  29th.,  ult.,  addressed  to  Mr.  J.  P.  Gauff, 
has  been  handed  to  me. 

It  was  my  thought  that  you  were  going  to  have  a  search 
made  and  certificate  of  title  given  for  this  property  by  the 
Columbia  Real  Estate  Title  Company  and  if  they  did  not 
raise  any  objection  to  the  portion  of  lot  number  3  that  will 
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be  included  in  this  sale,  you  would  then  make  us  a  formal 
offer  and  the  matter  could  be  started.  I  have  found  in  our 
records  that  a  few  years  ago  we  had  a  similar  situation  and 
that  our  counsel  after  going  into  the  matter  thoroughly 
advised  us  to  complete  the  same.  Their  opinion  is  a  very 
voluminous  one  and  the  next  time  I  am  in  Washington  I 
will  call  upon  you  and  we  can  go  over  the  matter  together. 
I  think  that  after  you  have  read  this  opinion  you  will  be 
entirely  satisfied.  In  the  meantime  I  would  appreciate  ad¬ 
vice  from  you  as  to  the  search  made  by  the  Columbia  Beal 
Estate  Title  Co. 

Yours  very  truly, 

A.  J.  WEIDENEB,  JB.,  (signed) 
Right  of  Way  Agent. 

Plaintiff’s  Exhibit  2-E. 

35  PENNSYLVANIA  BAILBOAD  COMPANY. 

Beal  Estate  Department. 

A.  J.  Weidener,  Jr. 

Right  of  Way  Agent 

Boom  770  Broad  Street  Station 
Phila  Pa.  August  27th.,  1935 

Washington,  D.  C. — Square  1067,  Desire  of  Decatur  Cor¬ 
poration  to  acquire  property. 

Francis  C.  Stetson,  Esq., 

Attorney  at  Law, 

1010  Vermont  Avenue, 

Washington,  D.  C. 

Dear  Sir: 

In  connection  with  my  letter  of  the  3rd.,  inst.,  would  ad¬ 
vise  that  in  going  through  our  title  papers  I  came  across 
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an  abstract  of  title  for  all  of  the  lots  in  Square  1067,  and  I 
have  abstracted  therefrom  the  notes  relative  to  lot  #  3  the 
one  in  question.  1  enclose  the  same  herewith  and  trust  that 
it  will  be  of  some  value  to  you. 

From  an  opinion  on  a  similar  case  we  had  furnished  us 
by  Solicitors  I  wish  to  quote:  “  “If  the  condemnation  pro¬ 
ceedings  vested  the  fee  in  the  Company : — and  we  are  quite 
strongly  of  opinion  that  in  case  in  question  persuasive  argu¬ 
ment  can  be  made  that  it  did  so  do : — the  general  rule  would 
appear  to  be  that  the  land  will  not  revert  to  its  former 
owner  when  or  if  it  ceases  to  be  used  for  the  purpose  for 
which  it  was  condemned.  See  cases  cited  in  note  42,  20 
Corpus  Juris  1  1236 — Eminent  Domain  Sec.  598;  see  also 
Ibid.  1234,  Sec.  590,  594,  597. 

If  abandonment  be  predicated  upon  acts  in  pais,  wheth¬ 
er  such  acts  afford  sufficient  evidence  of  intention  to  aban¬ 
don,  in  Maryland,  and  as  we  think  would  be  held  in  District 
of  Columbia  also, — is  a  question  of  fact  for  the  jury  and 
not  one  of  law  for  the  Court  (Wagner  v.  James  Bealmer 
&  Son  Co.,  (Ct.  Court  of  Appeals  Md)  109  Atlantic  Report¬ 
er  466,  467). 

If  the  use  to  which  the  portion  of  the  parcel,  subject  of 
possible  sale,  may  be  put  be  not  wffiolly  inconsistent  with 
the  authorized  corporate  purposes  for  which  the  whole 
parcel  was  condemned, — which  included  “stock  yards  and 
other  works  necessary  or  expedient  for  the  purposes  of 
“the  condemnor. — it  wrill  not  afford  sufficient  basis  upon 
which  to  adjudge  reversion  upon  the  theory  of  abandon¬ 
ment.  Intention  to  abandon  is  an  essential  element  in  all 
cases  asserting  reversion  because  of  supposed  abandon¬ 
ment,  and  if  intent  to  abandon  be  lacking  abandonment  in 
fact  does  not  exist.  (Green  vs.  Pennsylvania  Railroad  Co., 
Ct.  Apps.  Md. — 118  Atl.  Reporter  127.) 

The  continued  use  by  condemnor  of  portions  of  the  whole 
tract,  while  selling  for  beneficial  returns  minor  portions 
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thereof  could  hardly  be  held  to  manifest  with  certainty  an 
intention  to  abandon  the  portions  sold.  On  the  contrary  it 
would  seem  to  manifest  an  intention  to  stimulate  the  pro¬ 
duction  and  the  consequent  increase  of  Company’s  activ¬ 
ity.”  ” 

36  As  you  doubtless  know  a  portion  of  lot  #  3  has 
been  for  mailt  years  and  is  still  covered  with  tracks 

which  are  in  constant  use,  and  I  think  comes  clearly  under 
the  last  paragraph  of  the  quotation.  In  view  of  what  I 
have  furnished  you  here  I  do  not  think  your  father  will  de¬ 
sire  to  hold  out  any  longer. 

Will  you  be  good  to  advise  Mr.  Pennybaker,  that  the  let¬ 
ter  which  he  addressed  to  me  care  of  the  Stafford  Hotel, 
dated  July  17th,  only  reached  me  last  week  and  I  must 
apologize  to  him  for  not  answering  it  but  under  the  circum¬ 
stances  I  could  not  very  well. 

I  had  expected  to  be  in  Washington  this  week  and  desired 
to  discuss  this  with  you  but  as  my  plans  have  been  changed 
thought  I  had  better  give  you  this  information  as  soon  as 
possible. 

Yours  Very  truly, 

A.  J.  WEIDENER,  JR.,  (signed) 
Right  of  Way  Agent. 

In  re  Decatur  Corporation,  proposed  sale  by 

&WRR— 14th.,  &  15th.,  “L”  and  “M”  Sts., 

37  Washington,  D.  C.  Square  1067 

Memorandum  of  title  Lot  #3. 

Taken  from  Abstract  of  title  made  William  A.  Gordan  and 
William  A.  McKenney  March  20th.,  1884. 

George  Walker  )  Deed 

to  )  February  14, 1801 

Bernard  Elliott  )  F-Folio  198 


Corporation  of  Washing-  ) 


ton  ) 

to  ) 

Jane  H.  Zantzinger  ) 

) 

Juliet  G.  Elliott  ) 

to  ) 

Jane  H.  Zantzinger  ) 


) 

) 

) 

) 

) 


Edmund  A.  Gibbes  ) 

to  ) 

Jane  H.  Zantzinger  ) 

The  Baltimore  and  Po-  ) 
tomac  Railroad  Company  ) 
vs.  ) 

Jane  H.  Zantzinger  and  ) 

heirs  of  James  Walker  ) 

) 

) 


) 

) 

) 

) 

) 

) 

) 

) 
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Deed 

August  1,  1864  N.C.T.  folio 
165 

Sold  May  22  1862  for  taxes 
in  name  of  Bernard  Elliott 

Deed 

April  3rd.,  1868  674  folio  298 
Recites  that  grantor  and  Ed¬ 
mund  A.  Gibbss  only  heirs  or 
Bernard  Elliott.  No  seal  to 
name  of  grantor.  Acknowl¬ 
edgment  in  German  and  ir¬ 
regular 

Deed 

March  24,  1S68 
674  folio  299. 

At  Law  No.  7321 
For  condemnation  of  lot  3 
Return  of  inquisition  filed 
August  9  1870 

Order  of  Court  Feb.  10, 1873 
Confirming  inquisition  and 
vesting  fee  simple  title  in 
Plaintiff  on  payment  or  ten¬ 
der  of  payment  of  $269.9S. 
The  title  of  this  cause  on 
papers,  docket,  and  in  order 
of  Court  is  against  heirs  of 
James  Walker.  In  body  of 
papers  the  heirs  of  Bernard 
Elliott  are  named. 
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Plaintiff’s  Exhibit  2-F. 

38  August  30,  1935. 

A.  J.  Weidener,  Jr.,  Esquire, 

Eight  of  Way  Agent, 

Pennsylvania  Railroad  Company, 

Room  770  Broad  Street  Station, 

Philadelphia,  Pa. 

Dear  Mr.  Weidener: 

This  is  to  acknowledge  receipt  of  your  letter  of  August 
27,  1935,  enclosing  notes  on  the  title  to  Lot  Number  3  in 
Square  1067.  I  wish  to  thank  you  very  much  for  them. 

I  have  been  working  along  other  lines  in  clearing  the 
title  to  that  lot,  and  have  the  situation  in  such  shape  that 
the  Decatur  Corporation  will  take  the  title  as  it  now  stands. 
I,  therefore,  in  behalf  of  the  Corporation,  offer  to  purchase 
parts  of  Lots  19  and  20  in  Square  1067,  at  a  price  of 
$6,300.00  net  to  the  railroad.  The  parts  of  lots  19  and  20 
to  be  bought  include  the  land  described  in  the  last  tentative 
deed  drawn  up  by  the  railroad  company,  containing,  I  be¬ 
lieve,  18,814  square  feet. 

Mr.  Pennebaker,  for  the  Decatur  Corporation,  would  like 
to  settle  sometime  in  the  first  two  weeks  of  September. 
Could  the  matter  be  handled  in  this  way — have  the  railroad 
company  execute  the  deed  and  send  the  same  to  the  Dis¬ 
trict  Title  Company,  attention  of  Mr.  Stetson,  case  No. 
196,656,  with  a  letter  of  instructions  telling  the  title  com¬ 
pany  to  deliver  the  deed  when  the  purchase  money  is  de¬ 
posited  at  the  title  company? 

In  your  letter  you  mentioned  the  fact  you  sometimes  come 
to  Washington.  If  you  could  wire  me  at  my  expense  when 
you  intend  to  come,  I  could  have  Mr.  Pennebaker  ready  to 
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meet  you,  in  case  the  method  I  have  outlined  would  not  be 
a  satisfactory  way  of  settling. 

Could  you  enclose  with  your  letter  of  reply  another  map 
of  the  property? 

Yours  truly, 

FRANCIS  C.  STETSON. 

FCS  :DT 


Plaintiff’s  Exhibit  2-G. 

39  PENNSYLVANIA  RAILROAD  COMPANY. 

Real  Estate  Department. 

Room  770  Broad  Street  Station 
Phila  Pa.  Sept.  4th,  1935 

Washington,  D.  C. — Square  1067 — Desire  of  Decatur  Cor¬ 
poration  to  acquire  property. 

Francis  C.  Stetson,  Esq., 

Attorney  at  Law, 

1010  Vermont  Avenue, 

Washington,  D.  C. 

Dear  Mr.  Stetson: 

In  connection  with  your  letter  of  the  30th.,  inst.,  would 
advise  that  inasmuch  as  the  former  case  was  closed  and 
with  it  the  authority  of  the  various  executives  to  sell  the 
property  automatically  cancelled;  it  will  be  necessary  for 
us  to  again  secure  this  authority.  This  being  the  case  we 
could  hardly  be  able  to  conclude  the  matter  and  make  set¬ 
tlement  within  the  next  two  weeks,  as  mentioned  in  your 
letter,  but  it  is  possible  that  we  might  be  able  to  make  set¬ 
tlement  the  latter  part  of  this  month.  Will  this  be  agree¬ 
able  to  your  clients,  if  so  will  you  be  good  enough  to  ad- 
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vise  me  and  we  will  proceed  at  once  to  get  the  case  in  shape 
for  settlement  at  the  earliest  possible  date. 

Yours  very  truly, 

A.  J.  WEIDENER,  JR.,  (signed) 
Right  of  Way  Agent. 

Plaintiffs  Exhibit  2-H. 

40  Met  2830 

617 - 

September  5,  1935 

Mr.  A.  J.  Weidener,  Jr., 

Right  of  Way  Agent, 

Rm.  720  Broad  Street  Station, 

Philadelphia,  Pennsylvania 

Dear  Mr.  Weidener: 

This  is  to  acknowledge  receipt  of  your  letter  of  Septem¬ 
ber  4th  and  to  reply  to  your  question  as  to  whether  my 
client  is  willing  to  make  settlement  in  the  latter  part  of 
this  month  as  proposed  by  you.  My  client  is  willing  to 
make  settlement  at  that  time  and  at  any  earlier  date  that 
it  may  be  possible  for  you  to  send  the  deed  to  the  property 
with  a  letter  of  instructions  on  the  subject  to  the  District 
Title  Co. 

I  note  that  in  the  carbon  copy  of  the  last  deed  forwarded 
me  there  was  attached  an  authority  authorizing  the  presi¬ 
dent  or  a  vice-president  of  the  railroad  to  execute  a  deed 
without  the  necessity  of  a  special  resolution  of  the  Board 
of  Directors.  Of  course,  I  don’t  know  your  intercompany 
procedure  but  it  w’ould  seem  that  a  deed  could  be  executed 
shortly  by  one  of  your  officers  so  that  we  could  close  the 
matter  on  its  receipt. 
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Will  you  please  reply  to  this  letter  and  advise  me  if  there 
is  any  way  in  which  the  deed  may  be  sent  on  within  the  next 
two  weeks? 

Very  truly  yours, 

FCS.-DC 


Plaintiffs  Exhibit  2-1. 

41  PENNSYLVANIA  RAILROAD  COMPANY. 

Real  Estate  Department. 

772  Broad  Street  Station 
Philadelphia,  Pa.  Sept.  11  1935 

Washington,  D.  C. — Square  1067 — Proposed  sale  to  the 

Decatur  Corporation 

Francis  C.  Stetson,  Esq., 

Attorney  at  Law, 

Washington,  D.  C. 

Dear  Mr.  Stetson : 

Yesterday  I  conferred  with  your  father  relative  to  the 
Pennsylvania  Railroad  Company  lease  on  the  above  prop¬ 
erty  and  we  came  to  a  satisfactory  understanding.  In  our 
conversation  he  mentioned  that  he  was  not  entirely  certain 
that  the  Decatur  Corporation’s  Charter  was  still  good  due 
to  non  payment  of  the  usual  taxes  required  of  Corporations 
in  the  State  of  Delaware  and  suggested  that  perhaps  it 
would  be  better  to  put  the  property  in  your  name. 

In  view  of  the  approval  of  our  officers  being  for  the  sale 
to  the  Decatur  Corporation  I  think  it  would  be  well  for  the 
President  of  the  Corporation,  which  I  understand  is  Mr. 
Pennybaker,  to  write  us  a  letter  suggesting  or  authorizing 
us  to  make  the  deed  to  you  so  that,  in  the  event  of  a  ques¬ 
tion  being  raised,  we  can  show  some  evidence  for  so  doing. 
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Of  course  if  the  Decatur’s  Charter  is  in  good  standing  then 
this  will  not  be  necessary.  I  told  your  father  that  we  hope 
to  be  ready  to  make  settlement  by  next  Wednesday  and  we 
will  work  to  that  end. 

Yours  very  truly, 

A.  J.  WEIDENER,  JR.,  (signed) 

A.  J.  WEIDENER,  JR., 

Rigid  of  Way  Agent. 

P.  S. — As  we  do  not  care  to  ask  our  Vice  President  to 
execute  the  deed  until  we  have  the  letter  above  mentioned, 
will  you  be  good  enough  to  have  Mr.  Pennybaker  write  it 
promptly. 


Plaintiff’s  Exhibit  2-K. 

43  September  16, 1935. 

Mr.  A.  J.  Weidener,  Jr., 

Right  of  Way  Agent, 

Pennsylvania  Railroad  Company, 

772  Broad  Street  Station, 

Philadelphia,  Pa.  , 

Dear  Mr.  Weidener: 

Mr.  Stetson  has  shown  me  your  letter  to  him  dated  Sep¬ 
tember  11, 1935  in  winch  you  refer  to  the  conversation  with 
his  father  relative  to  putting  the  title  to  parts  of  Lots  19 
and  20  in  Square  1067  that  the  Decatur  Corporation  is  pur¬ 
chasing  in  his  name  because  of  the  uncertainty  as  to  wheth¬ 
er  the  corporation’s  charter  was  still  good. 

As  president  of  the  Decatur  Corporation,  I  am  writing 
to  authorize  you  to  make  the  deed  to  Francis  C.  Stetson. 
He  will  hold  title  for  the  Decatur  Corporation  and  later 
make  a  deed  to  us  when  the  difficulties  about  the  corpora- 
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tion’s  charter  and  standing  have  been  cleared  up  with  the 
Delaware  officials. 

Yours  very  truly, 

President,  DECATUR  CORPORATION. 


Plaintiff’s  Exhibit  2-L. 

44  PENNSYLVANIA  RAILROAD  COMPANY. 

Real  Estate  Department. 

Room  770  Broad  St.  Station 
Philadelphia  Pa.  Nov.  11th.,  1935 

Washington,  D.  C. — Proposed  sale  to  the  Decatur  Corpora¬ 
tion.  Square  1067 

Mr.  James  Y.  Pennybaker,  Esq., 
c/o  Francis  C.  Stetson,  Esq., 

Washington,  D.  C. 

Dear  Mr.  Pennybaker: 

I  received  your  telegram  of  the  5th.,  inst.,  suggesting 
delay  in  settlement  of  the  above  case  and  stating  that  letter 
would  follow.  To  date  I  have  not  received  any  letter  and 
am  wondering  whether  the  same  has  gone  astray.  As 
stated  to  Mr.  Stetson,  on  the  2nd.,  inst.,  I  have  all  the 
papers  executed  and  am  ready  for  final  settlement.  I  would 
suggest  that  we  arrange  for  settlement  on  Friday  the  15th., 
inst.,  and  if  I  do  not  hear  from  you  to  the  contrary  I  will 
come  down  and  should  arrive  at  Mr.  Stetson’s  office  around 
eleven  o’clock. 

Yours  very  truly, 

A.  J.  WEIDENER,  JR.,  (signed) 
Right  of  Way  Agent. 
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74  Leave  to  File  Below  Amendment  to  First  Count 

Granted. 


PINE,  J. 

(Filed  May  28,  1941.) 

That  during,  to  wit,  the  month  of  January,  1936,  the 
plaintiff  was  ready  willing  and  able  to  comply  with  and 
complete  the  terms  of  the  contract  of  May  31,  1935  and  so 
advised  the  defendant  but  that  the  defendant,  did  then  and 
there  repudiate  and  failed  and  refused  to  perform  his  pan 
of  said  contract. 

That  by  reason  of  the  defendant’s  repudiation  failure  and 
refusal  as  aforesaid,  the  plaintiff  was  damaged  in  the  sum 
of  $17,243. 

Wherefore  the  plaintiff  demands  judgment  against  the 
defendant  in  the  sum  of  $17,243  together  with  interest,  be¬ 
sides  costs. 


'<5  Plaintiff’s  Instruction  #1. 

The  burden  is  of  course  upon  the  plaintiff  to  make  out 
its  case  by  a  fair  preponderance  of  the  evidence.  That  does 
not  mean,  however,  that  the  plaintiff  must  produce  evi¬ 
dence  which  satisfies  your  minds  beyond  a  reasonable  doubt 
that  their  allegations  are  correct,  but  it  does  mean  that  it 
must  produce  evidence  which  when  met  by  other  evidence 
in  the  case  is  more  satisfactory  to  you  than  the  opposing 
evidence  and  lead  you  to  adopt  this  view  of  the  matters  of 
fact  rather  than  the  opposing  views. 

No  objection.  Granted, 


PINE,  J. 
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76  Plaintiff’s  Instructions  £6. 

The  jury  are  instructed  that  they  are  the  sole  judges  of 
the  facts  in  the  case  and  of  the  weight  to  be  given  the  tes¬ 
timony,  and  if  the  jury  finds  from  the  interest,  character 
or  demeanor  of  a  witness  that  he  is  not  telling  the  truth 
about  a  material  fact  about  which  he  could  not  be  mistaken, 
the  jury  are  at  liberty  to  disregard  all  or  any  part  of  the 
testimony  of  that  witness,  or  give  to  that  testimony  such 
weight  as  they  deem  proper. 

Xo  objection.  Granted, 

PINE,  J. 


77  Plaintiff’s  Instructions  ±t7. 

By  fair  market  value  is  meant  what  the  property  would 
sell  for  in  cash,  or  on  terms  of  reasonable  credit  equivalent 
to  cash,  by  one  who  is  willing  but  is  not  obliged  to  sell,  to 
one  who  desires  but  is  not  obliged  to  buv. 

Xo  objection.  Granted, 

PIXE,  J. 


78  Defendant’s  Prayer  No.  1. 

The  jury  are  instructed  as  a  matter  of  law  that  if  the 
property  in  Square  1067  which  was  the  subject  of  the  con¬ 
tract  dated  May  31,  1935  with  the  advantages  of  industrial 
zoning,  pipe  line  and  wharf  facilities  and  the  right  to  run 
the  pipe  line  for  the  carriage  of  petroleum  products  from 
the  property  to  the  wharf  was  at  the  date  of  the  alleged 
breach  of  the  fair  market  value  of  $50,000.00  or  more,  then 
the  plaintiff  cannot  recover  any  damages  for  a  breach  of 
said  contract. 

Submitted  as  amended. 

Granted  as  amended. 


Objection. 


PIXE,  J. 
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79  Defendant’s  Prayer  No.  2. 


The  jury  are  instructed  as  a  matter  of  law  that  if  the 
plaintiff  has  failed  to  prove  to  your  satisfaction  by  a  fair 
preponderance  of  the  evidence  that  the  defendant  express¬ 
ly  refused  to  go  through  with  the  contract,  then  your  ver¬ 
dict  must  be  for  the  defendant. 

Granted, 


PINE,  J. 


Objection. 


80  Defendant’s  Prayer  No.  3. 

The  jury  are  instructed  as  a  matter  of  law  that  the  de¬ 
fendant  could  not  be  compelled  to  take  anything  less  than 
what  he  contracted  for  and  the  burden  of  proof  is  upon  the 
plaintiff  to  show  that  the  plaintiff  had  the  certain  means  to 
deliver  the  property  described  in  the  contract  of  May  31, 
1935  with  good  title  and  with  wharfage  facilities,  and  the 
privilege  of  running  a  pipe  line  from  said  wharf  to  the 
property.  It  is  not  enough  for  the  plaintiff  to  show  that 
it  was  possible  to  make  delivery  of  the  property  in  accord¬ 
ance  with  the  above  provisions  or  even  probable  that  it 
could  have  made  delivery  of  the  property  with  the  above 
conditions  but  you  must  be  satisfied  by  a  preponderance 
of  the  evidence  that  the  plaintiff  had  the  certain  means  of 
doing  so,  otherwise  your  verdict  must  be  for  the  defendant. 

Submitted  as  amended. 

Granted  as  amended. 


Objection. 


PINE,  J. 


81  Defendant’s  Prayer  No.  4. 

The  jury  are  instructed  that  under  the  contract  be¬ 
tween  the  plaintiff  and  the  defendant  The  Decatur  Corpor- 
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nt ion  was  required,  among  other  things,  to  deliver  Lots  10 
and  12  to  IS  and  parts  of  Lots  19  and  20  in  fee  simple  free 
and  clear  of  encumbrance.  It  is  admitted  that  at  the  time 
of  the  making  of  the  contract  and  continuing  through  Jan¬ 
uary,  1900,  the  plaintiff  was  not  the  owner  of  parts  of  Lots 
19  and  20  but  they  were  owned  by  the  railroad  company 
and  as  to  the  remaining  property,  it  was  subject  to  a  first 
deed  of  trust  held  by  the  National  Savings  and  Trust  Co. 
in  the  amount  of  $15,000.00  plus  interest,  a  second  trust  in 
the  amount  of  $8,000.00  plus  interest  and  certain  taxes  and 
tax  sales.  The  burden  is  upon  the  plaintiff  in  connection 
with  the  existence  of  these  trusts  and  the  acquisition  of  the 
railroad  property  for  the  plaintiff  to  prove  that  it  had  the 
certain  means  of  acquiring  good  title  free  and  clear  of  en¬ 
cumbrances  and  conditions  to  the  railroad  property  and 
to  discharge  the  liens  and  trusts  on  the  remaining  prop¬ 
erty.  If  the  plaintiff  fails  to  prove  to  your  satisfaction  by 
a  fair  preponderance  of  the  evidence  that  it  had  the  ability 
to  pay  for  the  railroad  property  and  the  ability  to  discharge 
these  other  obligations  above  mentioned,  then  the  plaintiff 
was  not  able  to  perform  its  contract  and  your  verdict  must 
be  for  the  defendant.  In  determining  whether  the 
82  plaintiff  was  able  to  pay  for  the  railroad  property 
and  to  discharge  the  obligations  above  mentioned 
you  must  disregard  the  cash  or  benefit  which  the  plaintiff 
would  derive  from  the  defendant  Friedman  through  the  de¬ 
fendant's  performance  of  his  contract.  In  other  words,  the 
plaintiff  must  show  that  it  had  the  independent  ability  to 
perform  its  contract  by  means  other  than  the  cash  and 
mortgage  which  were  to  come  from  the  defendant. 

Submitted  as  amended. 

Granted  as  amended. 


Objection. 


PINE,  J . 
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83  Defendant’s  Prayer  No.  5. 

The  jury  are  instructed  as  a  matter  of  law  that  neith¬ 
er  the  Secretary  of  War  nor  any  governmental  agency  un¬ 
der  the  Secretary  of  War  nor  the  District  of  Columbia  nor 
the  Commissioners  thereof  were  empowered  to  lease  15th 
Street,  S.  E.  at  the  water  front  to  the  plaintiff  nor  are 
they  empowered  to  lease  the  same  for  any  private  purposes 
inasmuch  as  15th  Street,  S.  E.  at  the  water  front  is  a  public 
street. 


Refused, 

Objection. 


PINE,  J. 


84  Defendant’s  Prayer  No.  6. 

The  jury  are  instructed  as  a  matter  of  law  that  it  was 
not  incumbent  upon  the  defendant  to  furnish  formal  plans 
or  drawings  to  enable  the  plaintiff  to  apply  for  a  permit 
or  for  a  lease  in  connection  with  any  of  the  facilities  which 
the  plaintiff  was  required  to  obtain  or  make  available  un¬ 
der  its  contract  with  Mr.  Friedman  but  he  had  the  right  to 
sit  back  and  wait  for  the  plaintiff  to  tender  the  property 
with  all  of  the  facilities  required  under  the  contract  before 
it  was  incumbent  upon  the  defendant  to  pay  the  purchase 
price.  And  if  you  find  from  the  evidence  that  the  plaintiff 
was  unable  to  obtain  any  of  the  facilities  required  by  it  to 
obtain  under  the  contract  because  the  defendant  failed  to 
furnish  drawings  in  connection  therewith  then  your  ver¬ 
dict  must  nevertheless  be  for  the  defendant  because  he  was 
under  no  duty  to  furnish  these  to  the  plaintiff. 

G  ranted, 


Objection. 


PINE,  J. 
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Defendant’s  Prayer  No.  7. 


The  jury  are  instructed  as  a  matter  of  law  that  th« 
location  of  a  wharf  was  only  one  incident  of  the  require¬ 
ments  imposed  upon  the  plaintiff  with  reference  to  its  per¬ 
formance  of  the  contract  and  that  before  application  would 
be  made  for  a  permit  to  erect  a  wharf  it  was  necessary  to 
obtain  control  of  water  front  property  to  which  the  wharf 
would  abut  and  if  you  find  from  the  evidence  that  the  plain¬ 
tiff  was  unable  lo  obtain  control  of  water  front  property 
for  wharfage  facilities  irrespective  of  the  cause  for  its 
failure,  then  your  verdict  must  be  for  the  defendant. 

Submitted  as  amended. 

Granted  as  amended. 


PINE,  J. 


Objection. 


Excerpts  from  Testimony  and  Proceedings 
Designated  by  Appellant. 


SO 


DISTRICT  COURT 


IN  THE 

OF  THE  UNITED  STATES. 


Law  No.  00,259. 

for  the  District  of  Columbia. 


The  Decatur  Corporation,  a  corporation,  Plaintiff , 

vs. 

Benjamin  D.  Friedman,  Defendant. 

Washington,  D.  C. 
Thursday,  Mav  15,  1041. 

The  above  case  came  on  for  trial  before  liis  Honor,  Mr. 
Justice  Pine,  and  a  jury,  duly  selected,  empaneled  and 
sworn,  when  the  following  proceedings  were  had  and  evi¬ 
dence  adduced,  to-wit: 
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Appearances : 

Warren  E.  Magee,  Esq.,  Arthur  G.  Lambert,  Esq.,  and 
Arthur  K.  Murphy,  Esq.,  on  behalf  of  the  plaintiff. 

Albert  M.  Schwartz,  Esq.,  and  Samuel  A.  Friedman,  Esq., 
on  behalf  of  the  defendant. 

PROCEEDINGS. 

The  Court :  Are  vou  gentlemen  ready  in  the  case  of  The 
Decatur  Corporation  against  Friedman  ? 

90  Mr.  Magee:  The  plaintiff  is  ready. 

Mr.  Schwartz:  The  defendant  is  ready. 

(Thereupon  the  jury  was  selected  and,  after  consulta¬ 
tion  between  the  Court  and  counsel,  the  following  stipula¬ 
tion  was  entered  into): 

STIPULATION. 

It  is  hereby  stipulated  and  agreed  that  on  May  31, 
1935,  The  Decatur  Corporation  was  the  owner  in  fee 
simple  of  all  of  Lots  10  and  12  to  18  in  Square  10(17  in  the 
District  of  Columbia,  subject  to  and  encumbered  by  two 
trusts,  the  first  being  for  $15,000  and  the  second  being  for 
$8,000;  that  each  of  said  trusts  were  subject  to  overdue 
interest  and  that  the  overdue  interest  on  the  first  trust 
amounted  to  between  $3,500  and  $4,000;  that  there  was 
overdue  interest  also  on  the  second  trust:  and  that  the 
aforesaid  title  to  Lots  10  and  12  to  18,  inclusive,  in  Square 
1967,  were  subject  to  and  encumbered  by  tax  sales,  said 
sales  having  occurred  on  .January  10,  1934,  for  the  1933 
taxes,  January  9,  1935,  for  the  1934  taxes,  and  that  the  1935 
taxes  were  also  unpaid;  that  the  Philadelphia,  Baltimore 
&  Washington  Railroad  Company  was  the  owner  of  parts 
of  Lots  19  and  20  in  Square  1067,  being  described  on  the 
plat  as  Parcels  1,  2,  and  3  attached  to  the  contract  of  sale 
of  May  31,  1935,  and  subject  to  the  rights,  if  any,  of  the 
heirs  of  Jane  II.  Zantzinger  to  that  part  of  Lot  3  included 
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in  the  contract  of  sale,  said  part  of  Lot  3  having  been  ac¬ 
quired  by  condemnation  by  said  Railroad  Company 

91  in  condemnation  case  No.  7321  in  the  District  of 
Columbia  by  order  of  court  dated  February  10,  1873; 

that  this  condition  was  reported  as  a  possibility  of  reverter 
by  the  title  company  in  the  report  of  the  title  company  on 
the  title  to  the  Railroad  Company’s  lands;  and  that  said 
Railroad  Company  property  was  subject  to  mortgages 
which  had  been  executed  by  the  Railroad  Company. 

***** 

The  Court:  Yes. 

(Thereupon  counsel  for  the  respective  litigants  made 
their  opening  statements  to  the  Court  and  jury,  after  which 
the  following  proceedings  were  had) : 

92  Mr.  Magee:  I  would  like  for  the  reporter  to  read 
the  stipulation  into  the  record  at  this  time,  if  he  will. 

The  Court:  All  right. 

Members  of  the  jury,  this  is  a  stipulation  entered  into 
between  counsel  in  respect  to  matters  concerning  which 
there  is  no  factual  dispute.  They  entered  into  it  and  the 
reporter  took  it  down  and  he  will  now  read  it  to  you  so  that 
you  may  know  what  the  stipulation  is. 

(The  reporter  thereupon  read  the  stipulation  heretofore 
incorporated  in  the  record.) 

Thereupon  JAMES  Y.  PENNYBAKER,  was  called  as 
a  witness  on  behalf  of  the  plaintiff  and,  having  been  first 
duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination  by  Mr.  Magee: 

Q.  Mr.  Pennybaker,  give  us  your  full  name?  A.  James 
Y.  Pennybaker. 

Q.  Where  do  you  live,  Mr.  Pennybaker?  A.  1621  Con¬ 
necticut  Avenue. 
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Q.  In  May,  1935,  were  you  the  president  of  The  Decatur 
Corporation?  A.  Yes,  I  was. 

Q.  How  long  had  you  been  president  of  The  Decatur 
Corporation,  Mr.  Pennybaker  i  A.  Since  it  was 
93  formed  in  1928. 

Q.  Mr.  Pennybaker,  in  May,  1935,  did  The  Deca¬ 
tur  Corporation  own  certain  lots  in  Square  1067  ?  A.  Yes. 
They  owned  Lots  10  and  12  through  18,  inclusive,  in  Square 
1067. 

♦  #  #  #  # 


By  Mr.  Magee: 

Q.  Mr.  Pennybaker,  in  May,  1935,  you  had  entered  into 
a  contract  for  the  sale  of  these  lots  to  the  defendant 
94  Friedman,  had  you  not,  sir?  A.  Yes,  sir;  on  be¬ 
half  of  The  Decatur  Corporation. 

•  #  *  •  * 

Mr.  Magee:  I  will  ask  that  the  contract  be 
marked  Plaintiff’s  Exhibit  No.  1  for  identification. 

Mr.  Schwartz:  (After  examining  contract)  Yes. 

(Said  contract,  dated  May  31,  1935,  was  marked 
“Plaintiff’s  Exhibit  No.  1,”  and  received  in  evi¬ 
dence.) 

By  Mr.  Magee : 

Q.  Mr.  Pennybaker,  I  hand  you  a  writing  dated  May 
31,  1935,  and  ask  you  to  identify  that  paper  for  us.  A. 
(Examining  document)  This  is  the  contract  entered  into 
for  the  purchase  of  the  property  by  Mr.  Friedman. 

Q.  For  the  purchase  or  for  the  sale  of  the  property?  A. 
That  is  what  I  said. 

Mr.  Magee:  It  is  agreed  that  this  paper  is  the 
contract  in  this  case,  and  I  would  like  to  read  it  to  the 
jury,  your  Honor. 

The  Court:  Very  well. 
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95  Mr.  Magee:  Ladies  and  gentlemen,  this  docu- 
ument  is  captioned  “Agreement  to  Purchase, ”  and 
is  in  the  following  words  and  figures: 

♦  #  *  •  # 

97  By  Mr.  Magee: 

Q.  Now,  Mr.  Pennybaker,  after  that  contract  was 
executed  could  you  tell  us  what  steps  were  then  taken  to 
procure  the  rezoning  of  the  property  for  industrial  use? 
A.  The  Decatur  Corporation  employed  Mr.  Lambert  as 
their  attorney. 

Q.  Mr.  Arthur  G.  Lambert?  A.  Mr.  Arthur  G.  Lam¬ 
bert,  to  secure  rezoning  it;  to  help  rezone  it  from  second 
commercial  to  industrial.  After  this  contract  was  signed 
we  contacted  the  various  members  of  the  Zoning  Board  in 
the  District  Building,  and  then  about  two  weeks  after  the 
contract  was  signed  the  property  came  up  for  rezoning. 

Q.  Do  you  mean  that  a  hearing  was  had?  A.  A  hear¬ 
ing  was  had  in  the  District  Building. 

Q.  Who  appeared  at  that  hearing?  A.  Mr.  Lambert 
and  I  appeared  in  behalf  of  the  Decatur  Corporation,  and 
Mr.  Friedman  appearing  there  with  his  associate,  Mr. 
Letzkus. 

Q.  Did  you  testify  at  the  hearing?  A.  Yes.  It  was 
an  informal  hearing.  I  testified  and  I  think  Mr.  Lambert 
testified. 

Q.  Did  Mr.  Friedman  and  Mr.  Letzkus  do  anything  at 
that  meeting?  A.  Yes.  They  both  spoke  for  this  change 
in  zoning  and  Mr.  Friedman  produced  a  map  which  had 
been  prepared  by  one  of  the  oil  companies — I  think 

98  the  Texas  Oil  Company — showing  a  layout  of  the 
bulk  plant. 

Q.  Was  that  map  exhibited  to  the  Zoning  Commission? 
A.  It  was. 
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Q  Did  you  appear  before  the  Zoning  Commission  at 
any  time  after  that?  A.  Well,  this  was  in  that  hearing. 
No,  I  did  not  appear  after  that. 

The  Court:  May  1  interrupt!  I  do  not  see  Lots 
19  and  20  on  this  plat. 

Mr.  Magee:  They  are  parcels  1,  2,  and  3,  your 
Honor.  They  also  had  other  names.  It  would  be 
this  area  outlined  in  heavy  lines  (indicating). 

The  Court:  Is  that  stipulated? 

Mr.  Schwartz:  There  is  no  question  about  that. 

The  Court :  You  had  better  show  this  tract  to  the 
jury. 

Mr.  Magee :  I  will  do  that,  your  Honor. 

Pursuant  to  the  Court’s  instruction,  ladies  and 
gentlemen  of  the  jury,  I  will  point  out  the  property 
on  this  map  so  you  can  all  see  it.  Lots  10  and  12 
through  18  lie  in  the  northern  part  of  the  square; 
what  we  have  been  describing  as  parts  of  Lots  19 
and  20  north  of  the  railroad  right  of  way  here  (in¬ 
dicating),  and  these  three  parcels  of  property  desig¬ 
nated  as  Parcels  1,  2,  and  3  are  outlined  in  a  heavy 
line. 

The  Court:  You  mean  a  dark  heavy  line? 

99  Mr.  Magee:  It  is  conceded  that  is  part  of  Lots 
19  and  20  referred  to  in  the  contract  of  sale. 

The  Court:  Very  well. 

Mr.  Schwartz:  We  were  to  get  all  this  property 
here  (indicating)  that  I  have  indicated  like  this 
(indicating),  excepting  Lot  11. 

The  Court:  You  might  show  it  to  all  the  jury.  I 
do  not  think  they  have  been  able  to  see. 

Mr.  Schwartz:  It  excludes  Lot  11  that  comes  up 
here  again;  in  other  words,  it  takes  in  everything 
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above  the  railroad  tracks  except  this  corner  here 
(indicating). 

Mr.  Magee :  And  that  is  right,  except  Lot  11. 

The  Court:  It  is  the  property  between  the  rail¬ 
road  track  and  the  heavy  line  at  the  south  f 

Mr.  Magee :  This  is  south  and  this  is  the  railroad 
right  of  way  (indicating). 

Mr.  Schwartz:  It  is  55  feet  from  the  center  line 
of  the  railroad. 

The  Court:  Not  of  the  railroad  but  of  the  right 
of  way  to  the  south. 

Mr.  Magee:  Yes,  sir. 

By  Mr.  Magee: 

Q.  Now,  as  a  result  of  the  negotiations  and  the  testi¬ 
mony  you  have  given  to  us,  did  you  receive  a  communica¬ 
tion  from  the  Government  of  the  District  of  Colum- 
100  bia?  A.  Yes.  Thruogh  Mr.  Lambert  I  saw  a 
letter — 

Mr.  Magee:  Just  a  moment.  I  will  ask  that  this 
be  identified  as  Plaintiff's  Exhibit  No.  2. 

Mr.  Schwartz:  (Examining  paper)  All  right. 

By  Mr.  Magee: 

Q  I  hand  you  Plaintiff’s  Exhibit  No.  2  and  ask  you 
whether  you  can  identify  that  as  the  paper  you  received 
through  Mr.  Lambert. 

Mr.  Schwartz:  1  have  admitted  that  in  my  plead¬ 
ings. 

A.  Yes,  that  is  it. 

Mr.  Magee:  There  is  no  dispute  about  that.  1 
would  like  to  read  this. 

The  Court:  Are  you  offering  that  in  evidence 

Mr.  Magee:  Yes. 

The  Court :  Is  there  any  objection  ? 
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Mr.  Schwartz:  I  have  admitted  that.  I  mean, 
there  is  no  dispute  about  that. 

Mr.  Magee:  I  think  we  are  entitled  to  show  this 
as  work  done  under  this  contract. 

Mr.  Schwartz :  If  that  is  your  purpose,  1  object. 

The  Court:  Yes.  The  work  has  not  anything  to 
do  with  this  contract. 

Mr.  Magee:  I  withdraw  it  for  that  purpose,  then, 
and  will  say  this  was  zoned  to  industrial  use. 

Mr.  Schwartz:  You  can  do  that. 

*  #  •  *  # 

102  Q.  Now,  Mr.  Pennybaker,  did  you  employ  Mr. 
Lambert  to  do  anything  with  reference  to  obtaining 

pipeline  facilities  to  this  property?  A.  Yes.  After  the 
zoning  was  changed  we  engaged  Mr.  Lambert  to  prepare  a 
bill  to  be  filed  in  Congress  to  authorize  pipeline  facilities 
for  this  property. 

Q.  And  through  Mr.  Lambert  did  you  submit  a  bill  to 
Congress?  A.  Yes,  we  did. 

Mr.  Magee:  I  will  ask  that  this  be  identified  as 
Plaintiff’s  Exhibit  No.  3,  which  has  been  admitted, 
your  Honor. 

103  (Said  Act  of  Congress,  No.  360,  74th  Congress, 
was  marked  “Plaintiff’s  Exhibit  No.  3.”) 

By  Mr.  Magee: 

Q.  I  hand  you  Plaintiff’s  Exhibit  No.  3  and  ask  you 
whether  you  can  identify  that.  A.  (Examining  paper) 
Yes.  That  is  the  Act  of  Congress  we  had  passed,  or  was 
passed. 

Q.  This  is  the  bill  which  was  obtained  by  the  Decatur 
Corporation?  A.  That  is  right. 

Q.  With  reference  to  pipe  line  privileges?  A.  Yes. 

Mr.  Magee :  I  would  like  to  read  this  in  evidence, 
your  Honor. 
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The  Court:  Do  you  offer  it? 

Mr.  Magee:  I  offer  it  in  evidence. 

The  Court :  Without  objection,  it  will  be  received. 

(Said  Act  of  Congress,  previously  marked  “Plain¬ 
tiff’s  Exhibit  No.  3,”  was  received  in  evidence.) 

Mr.  Magee:  Plaintiff’s  Exhibit  No.  3,  ladies 
and  gentlemen,  is  a  copy  of  the  Act  of  Congress, 
Public  No.  360,  74th  Congress,  S.  3270,  and  reads 
as  follows: 

“AN  ACT  To  permit  construction,  maintenance, 
and  use  of  certain  pipe  lines  for  petroleum  and  pe¬ 
troleum  products  in  the  District  of  Columbia. 

“Be  it  enacted  by  the  Senate  and  House  of  Repre- 
104  sentatives  of  the  United  States  of  America  in  Con¬ 
gress  assembled,  That  the  Commissioners  of  the 
District  of  Columbia  be,  and  are  hereby,  author¬ 
ized  and  empowered  to  grant  permission  to  the  Deca¬ 
tur  Corporation,  a  corporation  organized  in  the  State 
of  Delaware,  owner  of  that  part  of  square  1067, 
bounded  by  L  Street  Southeast  on  the  north,  Four¬ 
teenth  Street  Southeast  on  the  west,  Fifteenth  Street 
Southeast  on  the  east,  and  to  the  right-of-way  of  the 
Philadelphia,  Baltimore  and  Washington  Railroad 
on  the  south,  in  the  city  of  Washington  in  the  District 
of  Columbia,  its  successors  and  assigns,  to  lay  down, 
construct,  maintain,  and  use  not  more  than  five 
pipe  lines  for  the  carriage  of  petroleum  and  petro¬ 
leum  products  from  a  point  or  points  north  of  said 
railroad  right-of-way  within  square  1067,  in  and 
through  Fifteenth  Street  Southeast  due  south  to 
the  pier-head  line  of  the  Anacostia  River. 

“Sec.  2.  That  all  the  construction  and  use  pro¬ 
vided  for  herein  shall  be  under  such  regulations  and 
rentals  as  the  Commissioners  of  the  District  of 


51 


Columbia  may  make  and  establish  in  connection 
therewith  and  all  plans  and  specifications  for  such 
construction  shall  be  subject  to  their  approval.  The 
Commissioners  of  the  District  of  Columbia  shall 
have  full  authority  to  designate  the  location  and  to 
cause  such  repairs  or  relocation  of  said  pipe  lines 
as  the  public  necessity  may  require,  any  such  re¬ 
pairs  or  relocation  to  be  at  the  expense  of  the  Deca- 
105  tur  Corporation,  its  successors  or  assigns. 

“Sec.  3.  That  no  permission  granted  or  enjoyed 
hereunder  shall  vest  any  title  or  interest  in  or  to  the 
land  within  Fifteenth  Street  Southeast. 

“Sec.  4.  The  right  to  alter,  amend,  or  repeal  this 
Act  is  hereby  expressly  reserved. 

“Approved,  August  27,  1935.” 

The  Court:  Let  me  see  that.  (Examining  Act  of 
Congress.) 

By  Mr.  Magee: 

Q.  Now,  Mr.  Pennybaker,  during  the  time  when  you 
were  negotiating  for  the  change  in  zoning  and  negotiating 
with  Congress  for  the  enactment  of  this  Act,  which  has 
just  been  read,  did  you  have  any  contacts  with  Mr. 
Friedman?  A.  Yes.  I  saw  him  on  many  occasions. 

Q.  From  whom  was  the  information  obtained  as  to  the 
number  of  pipe  lines  that  were  to  be  located  in  the  street? 
A.  Well,  that,  I  don’t  remember,  but  I  know  it  was  agreed 
by  all  concerned. 

Q.  Did  you  discuss  that  with  Mr.  Friedman?  A.  Yes, 
we  did. 

Q.  Did  you  have  any  understanding,  or  what  did  he  say 
with  reference  to  the  pipe  line?  A.  Yes,  sir.  He  wanted 
more  pipe  lines,  and  then  we  agreed  this  was  enough. 
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Q.  That  was  agreed  by  whom?  A.  Mr.  Fried- 

106  man. 

Q.  That  the  number  of  pipe  lines  set  out  in  the 
bill  would  be  sufficient?  A.  That  is  right. 

Q.  Did  he  indicate  any  number  that  would  be  sufficient 
for  him?  A.  Well,  I  don’t  recall.  I  recall  we  decided  on 
live,  and  that  was  the  number  asked  for  and  agreed  upon — 
he  asked  for. 

Q.  Now,  will  you  please  tell  the  Court  and  jury  what 
arrangement  the  Decatur  Corporation  made  for  the  acquisi¬ 
tion  of  the  property  owned  by  the  Railroad  in  square  1067 
which  was  to  be  conveyed  to  Mr.  Friedman?  A.  Well,  after 
the  zoning  was  changed  we  employed  Mr.  Francis  C.  Stet¬ 
son,  an  attorney  in  Washington,  to  negotiate  with  the  Rail¬ 
road  for  the  property  they  owned  and  which  they  said  they 
were  willing  to  sell. 

Q.  Now,  what  authority  did  you  give  Mr.  Stetson  to 
represent — what  was  the  authority  given  to  Mr.  Stetson  to 
represent  the  Decatur  Corporation?  A.  During  the  sum¬ 
mer  of  1935  we  authorized  Mr.  Stetson  to  make  a  definite 
offer  to  the  railroad  for  that  piece  of  property. 

Mr.  Schwartz:  I  object.  I  think  the  offer  should 
be  shown  rather  than  its  contents. 

107  The  Court:  What  is  that? 

Mr.  Schwartz:  I  think  if  there  was  any  offer 
made  it  should  be  shown. 

Mr.  Magee:  We  are  just  speaking  now  of  the 
authority  of  the  agent  to  make  the  offer,  your  Honor. 
That  is  all  he  is  testifying  to,  now. 

The  Court:  I  overrule  the  objection. 

Mr.  Schwartz:  Very  well. 

The  Court:  He  has  already  answered  the  ques¬ 
tion.  Are  you  moving  to  strike? 

Mr.  Schwartz:  No.  It  is  not  of  any  importance. 


By  Mr.  Magee: 

Q.  In  pursuance  of  that  authority,  do  you  know  whether 
or  not  Mr.  Stetson  made  such  an  offer  to  the  Railroad 
Company?  A.  Yes,  he  did. 

Mr.  Schwartz  (examining  letter) :  I  object  to  this, 
if  your  Honor  please,  unless  it  is  accompanied  by 
the  instrument  to  which  it  refers.  If  the  instrument 
referred  to  in  that  letter  is  exhibited,  I  have  no 
objection  to  it. 

Mr.  Magee:  The  instrument,  your  Honor,  was 
not  sent  with  the  letter.  Reference  was  made  to 
another  document,  and  I  think  it  is  perfectly  admis¬ 
sible.  It  has  been  agreed  to  as  to  authenticity. 

The  Court:  You  had  better  have  that  marked. 

108  (A  letter  dated  August  30,  1935,  from  Mr.  Stet¬ 
son  to  the  Pennsylvania  Railroad  Company  was 
thereupon  marked  * 4 Plaintiff’s  Exhibit  No.  4.”) 

The  Court:  You  are  offering  that  now? 

Mr.  Magee:  I  offer  it  in  evidence,  your  Honor, 
and  I  would  like  to  have  it  identified  by  Mr.  Penny- 
baker. 

The  Court:  You  said  the  authenticity  of  it  has 
been  stipulated? 

Mr.  Schwartz:  As  to  the  sending  of  the  letter. 
I  raise  no  question  that  such  a  letter  was  sent,  but 
the  letter,  if  your  Honor  please,  states  this:  “Part 
of  Lots  19  and  20  to  be  bought  include  the  land  de¬ 
scribed  in  the  last  tentative  deed  drawn  up  by  the 
Railroad  Company.” 

That  deed  set  out  all  of  the  conditions  and  every¬ 
thing. 

Mr.  Magee:  Now,  it  just  refers  to  a  property 
description  in  its  very  language. 

Mr.  Schwartz:  All  right.  If  you  think  that  is 
what  the  letter  refers  to,  suppose  we  add  this:  “Mr. 
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Pennybaker  for  The  Decatur  Corporation  would 
like  to  settle  sometime  in  the  first  two  weeks  of 
September.  Could  the  matter  be  handled  in  this 
way :  Have  the  Railroad  Company  execute  the  deed 
and  send  the  same  to  the  District  Title  Company.” 
It  ties  it  right  in  with  what  the  Railroad  Company 
was  going  to  get  and  what  the  defendant  was  going 
to  get.  That  is  as  much  a  part  of  this  letter  as  the 
letter  itself,  and  I  submit  they  should  both  be  offered 
109  or  neither  one. 

The  Court:  Of  course,  without  this  explanation 
there  is  no  way  of  making  this  letter  admissible  be¬ 
cause  it  might  refer  to  parts  of  Lots  19  and  20 
other  than  those  referred  to  in  that  contract  of  sale. 
Is  that  your  objection? 

Mr.  Schwartz :  That  is  part  of  the  objection.  The 
additional  objection  is  this.  Perhaps  I  had  better 
state  it  at  the  bench. 

The  Court:  All  right. 

(The  following  proceedings  were  had  at  the  bench, 
out  of  the  hearing  of  the  jury.) 

Mr.  Schwartz:  We  are  now  approaching  the  stage 
of  this  case  at  which  it  might  properly  come  to  a 
close  of  it.  Originally,  back  in  1931 — 

Mr.  Magee  (interposing) :  We  are  dealing  with  a 
new  offer  now  made. 

Mr.  Schwartz:  That  is  right. 

The  Court:  Lots  19  and  20  to  include  the  land 
described  in  the  last  tentative  deed  drawn  up  by 
the  Railroad  Company.  I  don’t  know  whether  that 
is  the  land  or  not. 

Mr.  Magee:  That  is  the  land.  There  is  no  dis¬ 
pute  about  that. 

The  Court:  I  know,  but  there  is  a  dispute  here 
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about  it.  If  you  will  bring  in  that  last  tentative  deed 
then,  of  course,  we  can  make  certain  as  to  what  the 
offer  refers  to. 

Mr.  Schwartz:  And  show  what  the  conditions 
were,  because  there  were  conditions  in  that  deed. 

Mr.  Magee:  There  are  no  conditions  asked  in 
that. 

Mr.  Schwartz:  Back  in  1931  there  was  originally 
an  option,  or  an  optional  contract,  by  which  the 
Decatur  Corporation  was  to  take  certain  real  estate 
from  the  Pennsylvania  Railroad,  being  this  same 
property  described  here  except  that  instead  of  its 
being — 

Mr.  Magee  (interposing) :  It  is  a  different  piece 
of  property. 

Mr.  Schwartz:  It  is  the  same  property,  except 
that — 

Mr.  Magee  (interposing) :  They  took  off  5  feet. 

Mr.  Schwartz :  There  were  5  feet  less  subsequent¬ 
ly  sold.  In  other  words,  it  ran  50  instead  of  55 
feet. 

The  Court :  It  was  less  then  ? 

Mr.  Schwartz :  Then  it  was  more. 

The  Court :  It  was  more? 

Mr.  Schwartz:  Yes.  One  of  the  conditions  in  that 
written  contract  and  option  was — 

Mr.  Magee  (interposing) :  That  hasn’t  got  any¬ 
thing  to  do  with  this. 

Mr.  Schwartz:  I  am  stating  my  objection.  I 
want  to  get  in  the  whole  picture. 

Mr.  Magee :  That  is  not  a  part  of  this  picture. 

Mr.  Schwartz:  Will  you  let  me  finish,  Mr.  Ma¬ 
gee? 
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111  Mr.  Magee:  All  right. 

Mr.  Schwartz :  There  is  a  provision  that  the  deed 
should  contain  the  following  clause: 

“PROVIDED  always  and  this  conveyance  is  made 
subject  to  and  upon  the  following  conditions,  namely, 
that  neither  the  said  grantor,  nor  its  successors  or 
assigns,  owner  or  owners  of  the  land  with  the  rail¬ 
road  thereon,  adjoining  said  land  hereby  conveyed 
on  the  south,  shall  be  liable  or  obliged  to  provide 
lateral  support  for  any  part  of  the  surface  of  said 
land  hereby  conveyed,  and  also  that  until  the  said 
land  hereby  conveyed  be  improved,  the  said  gran¬ 
tee,  his  heirs  and  assigns,  shall  use  diligence  to  pre¬ 
vent  the  drainage  or  seepage  of  water  or  precipita¬ 
tion  of  snow  or  ice  or  anything  whatever  from  said 
land  hereby  conveyed  onto  or  upon  said  adjoining 
land  or  the  railroad  thereon,  or  any  part  thereof, 
and  that  neither  the  said  grantor,  nor  its  successors 
or  assigns  shall  be  liable  or  obliged  to  construct  or 
maintain  any  fence  ”  and  so  on. 

This  optional  agreement  or  contract  was  canceled 
in  1934  or  1935. 

The  Court:  Can’t  we  show  it  by  Mr.  Stetson,  who 
wrote  this  letter?  This  letter  without  the  deed  is 
meaningless. 

Mr.  Schwartz:  That  is  right. 

The  Court:  Can’t  Mr.  Stetson  testify  what  deed 
was  referred  to? 

Mr.  Schwartz :  That  is  right. 

112  The  Court:  And  then  the  description  contained 
in  that  deed  is  made  a  part  of  this  letter. 

Mr.  Magee:  It  has  nothing  to  do  with  this. 

The  Court:  Well,  you  may  say  so,  but  he  is  ob¬ 
jecting. 
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Mr.  Magee:  Yes,  sir. 

The  Court:  You  have  to  prove  your  case. 

Mr.  Magee:  My  position  is  this,  that  Mr.  Stetson 
wrote  this  letter  and  referred  to  this  very  proper¬ 
ty. 

The  Court:  You  will  have  to  ask  Mr.  Stetson 
to  produce  that  last  tentative  deed  which  is  made  a 
part  of  this  letter  before  it  can  be  admissible,  be¬ 
cause  otherwise  the  jury  would  not  know  whether 
it  was  one-tenth  of  Lots  19  and  20,  or  all  of  Lots  19 
and  20. 

Mr.  Magee:  I  get  your  point,  but  my  thought  is 
there  has  never  been  any  dispute  about  that. 

Mr.  Schwartz:  There  has  always  been. 

Mr.  Magee:  Whether  or  not  it  is  this  property? 

The  Court:  Disputes  arise  every  second. 

Mr.  Schwartz:  As  a  matter  of  fact,  I  tried  to  get 
him  to  stipulate  about  this  in  pretrial,  but  he  wanted 
me  to  stipulate  myself  out  of  court. 

The  Court:  Well,  without  that  tentative  deed 
identified  and  offered  with  this  evidence,  the  jury 
would  not  know  whether  you  are  getting  yourself  in 
possession  of  the  property  involved  in  the  contract 
of  May  31,  1935,  between  the  plaintiff  and  the  de- 
113  fendant. 

Mr.  Magee:  Yes.  Mr.  Schwartz,  I  have  been 
through  that  file  and  we  cannot  find  this  so-called 
deed. 

Mr.  Schwartz:  Oh,  yes,  we  can. 

The  Court :  Mr.  Stetson  can  testify  to  that. 

Mr.  Schwartz:  The  language  of  the  last  testa- 
tive  deed  was  like  this  deed,  with  one  exception,  and 
that  is  that  the  name  of  the  Decatur  Corporation 
was  the  grantee  in  that  deed. 


58 


Mr.  Magee:  And  that  this  property  is  the  same 
property  described  here. 

Mr.  Schwartz :  That  is  the  deed  referred  to. 

The  Court:  You  don’t  object  to  that. 

Mr.  Schwartz:  That  is  right.  But  here  I  have 
indicated  that  the  last  tentative  deed — 

Mr.  Magee  (interposing) :  And  that  this  is  the 
property  described. 

Mr.  Schwartz:  That  is  not  what  I  stated.  I  stated 
that  this  is  a  copy — I  mean,  that  this  is  the  original  of 
which  the  last  tentative  deed  was  a  copy,  with  the 
exception  of  the  grantee’s  name  in  the  last  tentative 
deed  was  the  Decatur  Corporation  and  not  Francis 
C.  Stetson. 

Mr.  Magee:  That  clears  up  the  question  of  the 
description  which  is  here. 

Mr.  Schwartz:  In  other  words,  this  goes  in  with 
the  letter? 

114  Mr.  Magee:  Yes. 

The  Court:  Then,  it  is  stipulated  that  the  last 
tentative  deed  referred  to  in  Plaintiff’s  Exhibit  No. 
4  is  the  paper  which  will  be  marked  Plaintiff’s  Ex¬ 
hibit  No.  5  and  which  will  be  received  in  evidence 
with  Plaintiff’s  Exhibit  No.  4. 

Mr.  Schwartz :  Yes. 

The  Court :  Is  that  your  stipulation  ? 

Mr.  Magee :  Just  a  minute.  If  he  says  it  is  a  copy 
I  will  agree  that  this  is  a  copy  of  that  deed,  and  will 
stipulate  that  this  deed — 

Mr.  Schwartz  (interposing) :  Is  the  original  of 
which  the  other  was  a  copy,  except  for  one  change 
which  I  indicated. 

Mr.  Magee:  All  right.  I  will  agree  to  that. 
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The  Court:  That  it  is  the  last  tentative  deed  re¬ 
ferred  to  in  Plaintiff’s  Exhibit  No.  4,  and  this  paper 
will  be  marked  Plaintiff’s  Exhibit  No.  5. 

Mr.  Magee :  I  will  agree  to  that. 

Mr.  Schwartz:  And  that  instrument — 

The  Court  (interposing) :  That  is  all  you  need, 
that  it  is  the  last  tentative  deed.  And  this  is  the 
original  deed. 

Mr.  Schwartz:  No.  This  is  the  original  deed  that 
was  executed. 

The  Court :  And  this  is  a  copy  of  ? 

Mr.  Schwartz:  That  is  right. 

The  Court:  Then,  your  stipulation  is  that  the 
last  tentative  deed  referred  to  in  Plaintiff’s  Exhibit 
4  is  identical  in  language  with  the  paper  to  be  marked 
Plaintiff’s  Exhibit  No.  5,  with  the  exception  that  the 
name  of  the  grantee  is  different. 

Mr.  Magee:  And  the  dates  were  not  filled  in. 

The  Court :  The  dates  were  not  filled  in. 

Mr.  Schwartz:  The  dates  were  not  filled  in. 

Mr.  Magee:  That  is  right. 

The  Court:  You  both  agree  to  that,  do  you? 

Mr.  Schwartz:  Yes,  your  Honor. 

Mr.  Magee:  Yes,  your  Honor. 

(The  document  referred  to  as  the  last  tentative 
deed  was  thereupon  marked  “Plaintiff’s  Exhibit  No. 
5.”) 

Mr.  Magee:  Then,  there  is  received  in  evidence 
Plaintiff’s  Exhibit  No.  4  together  with  Plaintiff’s  Ex¬ 
hibit  No.  5. 

(Plaintiff’s  Exhibits  No.  4  and  No.  5  were  there¬ 
upon  received  in  evidence.) 

The  Court:  Yes.  You  had  better  read  them. 


60 


116 


Mr.  Magee:  Ladies  and  gentlemen  of  the  jury,  I 
would  like  to  read  to  you  a  copy  of  a  letter  which 
counsel,  I  think,  will  agree  was  sent  by  Mr.  Stetson 
to  the  agent  of  the  Pennsylvania  Railroad  Company, 
dated  August  30,  1935.  That  letter  reads  as  fol¬ 
lows: 

“August  30,  1935. 

A.  J.  Weidener,  Jr.,  Esquire, 

Right  of  Way  Agent, 

Pennsylvania  Railroad  Company, 

Room  770  Broad  Street  Station, 

Philadelphia,  Pa. 

Dear  Mr.  Weidener: 

“This  is  to  acknowledge  receipt  of  your  letter  of 
August  27,  1935,  enclosing  notes  on  the  title  to  Lot 
Number  3  in  Square  1067.  I  wish  to  thank  you  very 
much  for  them. 

“I  have  been  working  along  other  lines  in  clear¬ 
ing  the  title  to  that  lot,  and  have  the  situation  in  such 
shape  that  the  Decatur  Corporation  will  take  the 
title  as  it  now  stands.  I,  therefore,  in  behalf  of  the 
Corporation,  offer  to  purchase  parts  of  Lots  19 
and  20  in  Square  1067,  at  a  price  of  $6,300.00  net  to 
the  railroad.  The  parts  of  lots  19  and  20  to  be  bought 
include  the  land  described  in  the  last  tentative  deed 
drawn  up  by  the  railroad  company,  containing,  I  be¬ 
lieve,  18,814  square  feet.” 

And  by  agreement  this  is  a  copy  of  the  last  tenta¬ 
tive  deed,  excluding  the  name  of  the  grantee,  and  it 
is  Plaintiff’s  Exhibit  No.  5. 

The  Court:  It  is  identical  in  its  terms? 

Mr.  Magee:  Identical  in  its  terms,  yes,  your 
Honor. 
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The  Court :  And  it  is  to  be  received  in  lieu  of  the 
last  tentative  deed? 

117  Mr.  Magee:  Yes. 

The  Court:  Which  is  referred  to  in  that  paper 
marked  No.  4. 

Mr.  Magee:  That  is  it,  your  Honor,  exactly. 
Continuing : 

“Mr.  Pennehaker,  for  the  Decatur  Corporation, 
would  like  to  settle  sometime  in  the  first  two  weeks 
oi  September.  Could  the  matter  be  handled  in  this 
way — have  the  railroad  company  execute  the  deed 
and  send  the  same  to  the  District  Title  Company,  at¬ 
tention  of  Mr.  Stetson,  case  No.  196,656,  with  a  let¬ 
ter  of  instructions  telling  the  title  company  to  de¬ 
liver  the  deed  when  the  purchase  money  is  deposited 
at  the  title  company? 

“In  your  letter  you  mentioned  the  fact  you  some¬ 
times  come  to  Washington.  If  you  could  wire  me  at 
my  expense  when  you  intend  to  come,  I  could  have 
Mr.  Pennebaker  ready  to  meet  you,  in  case  the  meth¬ 
od  I  have  outlined  would  not  be  a  satisfactory  way 
of  settling. 

“Could  you  enclose  with  your  letter  of  reply  an¬ 
other  map  of  the  property? 

Yours  truly, 

FRANCIS  C.  STETSON.” 


Mr.  Magee:  Plaintiff’s  Exhibit  No.  5,  ladies  and 
gentlemen,  was  an  unexecuted  deed  between  the 
Philadelphia,  Baltimore  and  Washington  Railroad 
Company  of  the  States  of  Pennsylvania,  Maryland 
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and  Delaware,  and,  leaving  out  the  grantee,  reads 
118  as  follows : 

The  Court:  I  do  not  think  you  need  to  read  all 
of  it. 

Mr.  Magee:  I  just  want  the  property  descrip¬ 
tion. 

The  Court:  All  that  is  material,  as  I  see  it  right 
now,  is  the  property  described. 

Mr.  Magee:  That  is  right. 

Mr.  Schwartz:  If  it  goes  in,  I  may  want  to  read 
the  whole  thing  later. 

The  Court:  Oh,  yes.  It  is  agreeable  to  you  that 
the  whole  thing  goes  in? 

Mr.  Magee :  Oh,  yes.  I  do  not  have  any  objection 
to  that. 

I  think  the  quickest  way  would  be  to  have  Mr.  Pen- 
nvbaker  look  over  the  property  description  con¬ 
tained  in  that  deed. 

The  Court:  What  is  it?  By  metes  and  bounds? 

Mr.  Magee:  By  metes  and  bounds,  and  there  is 
a  map  attached  marked  “Parcels  1,  2  and  3.” 

The  Court:  I  don’t  know,  but  is  that  the  same  as 
Lots  19  and  20? 

Mr.  Magee :  That  is  right. 

The  Court :  That  is  what  the  contract  says  ? 

Mr.  Magee:  Yes,  your  Honor.  It  is  the  same 
property. 

The  Witness:  Yes.  I  think  that  describes  the 
same  property. 

(Said  Plaintiff’s  Exhibit  No.  5  was  received  in 
evidence  and  photostat  copies  of  same  are  substi¬ 
tuted  therefor  and  attached  hereto.) 
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119  By  Mr.  Magee: 

Q.  That  is  the  same  property  that  is  set  out  on  the  blue¬ 
print  showing  the  railroad  property?  A.  Yes. 

By  the  Court: 

Q.  That  metes  and  bounds  description  is  identical  with 
Lots  19  and  20  laying  north  of  the  railroad?  A.  Yes,  sir. 

By  Mr.  Magee : 

Q.  Now,  Mr.  Pennybaker,  after  that  letter  wTas  sent  to 
the  Railroad  Company,  did  the  corporation  through  Mr. 
Stetson  receive  a  reply?  A.  Yes.  We  received  a  reply 
from  the  Railroad. 

The  Court:  Are  you  offering  that  in  evidence? 
Mr.  Magee :  Yes,  I  offer  it  in  evidence. 

Mr.  Schwartz  (examining  letter) :  No  objection. 
The  Court:  It  will  be  received. 

(Said  letter,  dated  September  4,  1935,  from  A.  J. 
Weidener,  Jr.  to  Francis  C.  Stetson,  was  marked 
“Plaintiff’s  Exhibit  No.  6,”  and  received  in  evi¬ 
dence.) 

By  Mr.  Magee: 

Q.  I  hand  you  Plaintiff’s  Exhibit  No.  6  and  will  ask  you 
if  this  was  the  first  letter  you  received  after  the  letter  of 
August  30,  1935,  was  sent  to  Mr.  Weidener. 

The  Court:  Do  you  want  to  find  out  whether 
that  is  the  first? 

120  Mr.  Magee :  Yes,  your  Honor.  I  want  to  keep  the 
sequence  of  the  letters. 

A.  Yes.  This  is  their  answer  to  Mr.  Stetson’s  letter. 
Mr.  Magee :  This  letter  reads  as  follows : 
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“PENNSYLVANIA  RAILROAD  COMPANY 
REAL  ESTATE  DEPARTMENT 

Room  770  Broad  Street  Station 

Phila  Pa.  Sept.  4th,  1935. 

Washington,  D.  C. — Square  1067 — Desire  of  Decatur 

Corporation  to  acquire  property. 

Francis  C.  Stetson,  Esq., 

Attorney  at  Law, 

1010  Vermont  Avenue, 

Washington,  D.  C. 

Dear  Mr.  Stetson: 

“In  connection  with  your  letter  of  the  30th.,  inst., 
would  advise  that  inasmuch  as  the  former  case  was 
closed  and  with  it  the  authority  of  the  various  execu¬ 
tives  to  sell  the  property  automatically  cancelled;  it 
will  be  necessary  for  us  to  again  secure  this  author¬ 
ity.  This  being  the  case  we  could  hardly  be  able  to 
conclude  the  matter  and  make  settlement  within  the 
next  two  weeks,  as  mentioned  in  your  letter,  but  it 
is  possible  that  we  might  be  able  to  make  settlement 
the  latter  part  of  this  month.  Will  this  be  agreeable 
121  to  your  clients,  if  so  will  you  be  good  enough  to 
advise  me  and  we  will  proceed  at  once  to  get  the 
case  in  shape  for  settlement  at  the  earliest  possible 
date. 

Yours  very  truly, 

(Signed)  A.  J.  WEIDENER,  JR., 
Right  of  Way  Agent.” 

I  would  like  this  letter  to  be  marked  Plaintiff’s 
Exhibit  No.  7. 
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Mr.  Schwartz  (after  examining  said  letter) :  All 
right. 

The  Court:  It  will  be  received. 

(Said  letter,  dated  September  5,  1935,  from  Fran¬ 
cis  C.  Stetson  to  A.  J.  Weidener,  Jr.,  was  marked 
“Plaintiff’s  Exhibit  No.  7,”  and  received  in  evi¬ 
dence.) 

By  Mr.  Magee: 

Q.  I  hand  you  Plaintiff’s  Exhibit  No.  7,  Mr.  Penny- 
baker,  and  will  ask  you  whether  or  not  you  can  identify 
that  as  the  letter  sent  by  Mr.  Stetson  to  Mr.  Weidener.  A. 
(examining  letter)  Yes.  I  identify  that  letter. 

Mr.  Magee:  Plaintiff’s  Exhibit  No.  7  reads  as 
follows : 

“Met.  2830  617— 

September  5,  1935 

Mr.  A.  J.  Weidener,  Jr., 

Right  of  Way  Agent, 

Rm.  720  Broad  Street  Station, 

Philadelphia,  Pennsylvania. 

Dear  Mr.  Weidener: 

122  “This  is  to  acknowledge  receipt  of  your  letter  of 
September  4th  and  to  reply  to  your  question  as  to 
whether  my  client  is  willing  to  make  settlement  in 
the  latter  part  of  this  month  as  proposed  by  you. 
My  client  is  -willing  to  make  settlement  at  that  time 
and  at  any  earlier  date  that  it  may  be  possible  for 
you  to  send  the  deed  to  the  property  with  a  letter  of 
instructions  on  the  subject  to  the  District  Title  Co. 

“I  note  that  in  the  carbon  copy  of  the  last  deed 
forwarded  me  there  was  attached  an  authority 
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authorizing  the  president  or  a  vice-president  of  the 
railroad  to  execute  a  deed  without  the  necessity  of 
a  special  resolution  of  the  board  of  directors.  Of 
course,  I  don’t  know  your  inter-company  procedure 
but  it  would  seem  that  a  deed  could  be  executed 
shortly  by  one  of  your  officers  so  that  we  could  close 
the  matter  on  its  receipt. 

“Will  you  please  reply  to  this  letter  and  advise 
me  if  there  is  any  way  in  which  the  deed  may  be  sent 
on  within  the  next  two  weeks? 

Very  truly  yours, 

FRANCIS  C.  STETSON.” 


By  Mr.  Magee : 

Q.  Now,  after  that  time  did  Mr.  Stetson  advise 
123  you  that  he  had  received  some  further  documents 
from  the  Railroad  Company,  Mr.  Pennybaker?  A. 
Yes.  He  advised  me  he  received  an  acceptance  from  the 
Railroad  Company  of  his  offer. 

Q.  Did  you  go  to  his  office?  A.  I  went  to  his  office  and 
saw  them. 

Q.  Did  you  go  to  his  office?  A.  I  -went  to  his  office 
and  saw  them. 

Mr.  Magee:  These  are  the  three  documents  you 
agreed  to  in  pretrial. 

Mr.  Schwartz  (examining  papers) :  I  have  no 
objection  now  until  you  ask  further  questions. 

Mr.  Magee :  I  will  ask  that  they  be  marked. 

(Thereupon  three  resolutions  of  the  Pennsylvania 
Railroad  Company  and  the  Philadelphia,  Baltimore 
&  Washington  Railroad  Company  were  marked,  re¬ 
spectively,  Plaintiff’s  Exhibits  Nos.  8,  9,  and  10.) 
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By  Mr.  Magee : 

Q.  Mr.  Pennybaker,  I  hand  you  Plaintiff’s  Exhibits  Nos. 
8,  9,  and  10  and  ask  you  whether  you  can  identify  thosi 
papers  and  tell  us  when  you  first  saw  them.  These  are 
copies  of  the  originals?  A.  I  saw  these  in  Mr.  Stetson’s; 
office. 

Q.  On  the  occasion  you  have  just  testified  about?  A. 
Yes,  sir. 

Mr.  Schwartz:  What  occasion  wTas  that? 

Mr.  Magee:  He  said  he  went  to  Mr.  Stetson’s 
office  when  he  advised  him  he  had  received  an  ac¬ 
ceptance  of  his  offer,  and  these  papers  were  exhibited 
to  him. 

Mr.  Schwartz:  Just  a  moment.  I  move  that  so 
much  of  his  answer  which  indicates  that  Mr.  Stet- 
124  son  advised  him  he  had  received  an  acceptance  of 
his  offer  be  stricken  as  being  hearsay,  and  I  think  he 
ought  to  fix  a  date  when  it  was  he  saw  these  papers. 

The  Court:  Of  course,  he  cannot  state  what  Mr. 
Stetson  said  to  him. 

Mr.  Magee:  That  just  happened  to  come  out.  I 
have  no  objection  to  striking  that  from  the  record. 

The  Court:  It  will  go  out. 

By  Mr.  Magee: 

Q.  Can  you  fix  the  date  when  you  saw  these  papers  in 
Mr.  Stetson’s  office,  or  the  originals  of  these  papers  of 
which  I  hand  you  copies  ?  A.  It  was  early  in  September. 

Q.  Of  1935?  A.  1935. 

Mr.  Magee:  I  offer  these  papers  in  evidence, 
your  Honor.  Is  there  any  objection,  Mr.  Schwartz? 

Mr.  Schwartz:  Yes.  I  object  to  the  receipt  in 
evidence  of  Plaintiff’s  Exhibit  No.  10  upon  the 
ground  that  it  is  merely  a  written  memorandum  in- 
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dicating  inter-company  action  of  the  Pennsylvania 
Railroad,  and  is  not  directed  to  Mr.  Stetson,  nor  is 
there  any  showing  that  it  was  delivered  to  Mr. 
Stetson  by  anyone  connected  with  the  Railroad 
Company. 

The  Court:  Well,  isn’t  Mr.  Stetson  one  of  your 

witnesses ! 

125  Mr.  Magee:  He  is  going  to  testify,  yes. 

The  Court :  Can  you  withhold  that  until  he  comes 
in  ? 

Mr.  Magee:  Of  course,  their  authenticity  has 
been  stipulated. 

Mr.  Schwartz:  Only  as  to  authenticity. 

The  Court:  Just  a  minute.  You  don’t  object  to 
the  other  two? 

Mr.  Schwartz:  I  don’t  object  to  them  because 
they  are  merely  general  resolutions  of  the  Railroad 
Company  and  have  no  specific  relationship  to  this 
transaction.  I  don’t  object  because  I  don’t  see  why 
they  are  offered  now  or  later  or  at  any  time. 

The  Court:  Then,  you  will  withhold  the  other? 

Mr.  Magee:  I  will  withhold  it  until  Mr.  Stetson 
testifies.  I  would  like  to  offer  in  evidence  and  read 
Exhibits  8  and  9,  may  it  please  the  Court. 

The  Court :  Very  well. 

Mr.  Magee :  Ladies  and  gentlemen,  this  is  a  docu¬ 
ment  under  the  seal  of  J.  G.  Watson,  Assistant  Secre¬ 
tary  of  the  Pennsylvania  Railroad  Company,  Office 
of  the  Secretary,  Philadelphia: 

“I  HEREBY  CERTIFY  that  the  following  is  a 
true  and  correct  copy,  from  the  minutes,  of  action 
taken  at  a  meeting  of  the  Board  of  Directors  of 
THE  PENNSYLVANIA  RAILROAD  COMPANY, 
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held  at  the  General  Office  of  the  Company,  in  the 
City  of  Philadelphia,  on  23rd  March,  1927. 

126  “RESOLVED  that  sales  of  real  estate  of  this 
Company  which,  in  the  opinion  of  the  President,  the 
Vice-President  in  charge  of  Operation  or  the  Vice- 
President  of  the  Region  in  which  such  real  estate  is 
located,  shall  be  no  longer  necessary  or  useful  for 
the  operation  or  conduct  of  the  Company’s  railroad, 
and  involving  a  consideration  for  each  such  parcel 
of  real  estate  of  not  exceeding  $10,000.00,  may  be 
made  by  the  Vice-President  in  charge  of  Real  Estate ; 
and  he  is  hereby  authorized  to  negotiate  the  sale  of 
any  such  real  estate  upon  such  terms  and  for  such 
consideration  as  in  his  judgment  are  just  and  rea¬ 
sonable,  and  to  enter  into  and  execute  in  the  name 
of  the  Company  contracts  or  agreements  for  sale  of 
such  real  estate;  the  authority  exercised  hereunder 
by  the  Vice-President  in  charge  of  Real  Estate  to 
be  reported  to  the  Board  monthly. 

“RESOLVED  that  the  proper  officers  are  author¬ 
ized  and  empowered,  in  the  event  of  such  sales,  to 
execute  deeds  and  all  papers  or  instruments  in  con¬ 
nection  therewith,  to  affix  the  corporate  seal  thereto, 
and  to  acknowledge  and  deliver  the  same  all  with  the 
same  force  and  effect  as  if  a  special  resolution  were 
adopted  by  the  Board  in  each  case. 

“RESOLVED  that  the  Boards  of  Directors  of  the 
several  companies  whose  property  is  in  the  posses¬ 
sion  of  this  Company  under  lease,  or  whose  prop¬ 
erties  are  otherwise  operated  by  this  Company,  are 
requested  to  adopt  appropriate  resolutions  confer- 

127  ring  similar  authority. 

Attest : 


(Seal) 


J.  G.  WATSON, 

Assistant  Secretary 
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Mr.  Magee:  That  is  followed  by  a  resolution  by 
J.  G.  Watson,  who  is  also  Assistant  Secretary  of  the 
Philadelphia,  Baltimore  and  Washington  Railroad 
Company,  Office  of  the  Secretary,  Philadelphia,  and 
reads  as  follows : 

“I  HEREBY  CERTIFY  that  the  following  is  a 
true  and  correct  copy,  from  the  minutes,  of  action 
taken  at  a  meeting  of  the  Board  of  Directors  of  the 
above-named  Company,  held  25th  April,  1927. 

“RESOLVED  that  sales  of  real  estate  of  this 
Company,  which,  in  the  opinion  of  the  President  or 
a  Vice-President,  shall  be  no  longer  necessary  or 
useful  for  the  operation  or  conduct  of  the  Company’s 
railroad,  and  involving  a  consideration  for  each  such 
parcel  of  real  estate  of  not  exceeding  $10,000.00,  may 
be  made  upon  such  terms  and  for  such  consideration 
as  in  the  judgment  of  the  President  or  a  Vice-Presi¬ 
dent  are  just  and  reasonable,  and  they  or  either  of 
them  are  authorized  to  enter  into  and  execute  in  the 
name  of  the  Company  contracts  or  agreements  for 
sale  of  such  real  estate;  the  authority  so  exercised 
to  be  reported  to  the  next  meeting  of  the  Board. 

“RESOLVED  that  the  proper  officers  are  author- 
128  ized  and  empowered,  in  the  event  of  such  sales,  to 
execute  deeds  and  all  papers  or  instruments  in  con¬ 
nection  therewith,  to  affix  the  corporate  seal  thereto, 
and  to  acknowledge  and  deliver  the  same,  all  with 
the  same  force  and  effect  as  if  a  special  resolution 
were  adopted  by  the  Board  in  each  case. 

Attest : 


(Seal) 


J.  G.  WATSON, 
Assistant  Secretary.” 
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Mr.  Magee :  I  will  ask  that  this  letter  be  marked  j 
Plaintiff’s  Exhibit  No.  11. 

Mr.  Schwartz  (examining  said  letter) :  No  objec¬ 
tion. 

Mr.  Magee:  I  offer  in  evidence  Plaintiff’s  Exhibit 
No.  11.  There  is  no  objection. 

The  Court :  Very  well.  It  will  be  received. 

(A  letter  dated  September  11,  1935,  from  A.  J. 
Weidener,  Jr.  to  Francis  C.  Stetson,  was  marked 
“Plaintiff’s  Exhibit  No.  11,”  and  received  in  evi¬ 
dence.) 

Mr.  Magee :  Ladies  and  gentlemen,  here  is  a  letter 
written  by  the  Pennsylvania  Railroad  Company,  Real 
Estate  Department,  772  Broad  Street  Station,  Phila¬ 
delphia,  Pa.,  dated  September  11,  1935,  and  reads  as 
follows : 

“Washington  D.  C. — Square  1067 — Proposed  sale  to 

the  Decatur  Corporation. 

129  “Francis  C.  Stetson,  Esq., 

Attorney  at  Law 
Washington,  D.  C. 

Dear  Mr.  Stetson : — 

“Yesterday  I  conferred  with  your  father  relative 
to  the  Pennsylvania  Railroad  Company  lease  on  the 
above  property  and  we  came  to  a  satisfactory  under¬ 
standing.  In  our  conversation  he  mentioned  that  he 
was  not  entirely  certain  that  the  Decatur  Corpora¬ 
tion’s  Charter  was  still  good  due  to  non-payment  of 
the  usual  taxes  required  of  Corporations  in  the  State 
of  Delaware  and  suggested  that  perhaps  it  would  be 
better  to  put  the  property  in  your  name. 

“In  view  of  the  approval  of  our  officers  being  for 
the  sale  to  the  Decatur  Corporation  I  think  it  would 
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be  well  for  the  President  of  the  Corporation,  which  I 
understand  is  Mr.  Pennybaker,  to  write  us  a  letter 
suggesting  or  authorizing  us  to  make  the  deed  to  you 
so  that,  in  the  event  of  a  question  being  raised,  we 
can  show  some  evidence  for  so  doing.  Of  course  if 
the  Decatur’s  Charter  is  in  good  standing  then  this 
will  not  be  necessary.  I  told  your  father  that  we 
hope  to  be  ready  to  make  settlement  by  next  Wed¬ 
nesday  and  we  will  work  to  that  end. 

Yours  very  truly, 

(Signed)  A.  J.  WEIDENER,  JR., 
Right  of  Way  Agent. 

130  “  P.  S.  As  we  do  not  care  to  ask  our  Vice  President 

to  execute  the  deed  until  we  have  the  letter  above 
mentioned,  will  you  be  good  enough  to  have  Mr. 
Pennybaker  write  it  promptly.” 

By  Mr.  Magee : 

Q.  Did  you  thereafter  ask  Mr.  Stetson  to  act  as  an  aid 
to  you  to  obtain  title  to  this  property  in  this  connection? 
A. *  I  did. 

Q.  Did  you  authorize  him  to  write  a  letter  to  the  Penn¬ 
sylvania  Railroad?  A.  Yes,  sir. 

Mr.  Magee :  I  will  ask  that  this  letter  be  marked 
Plaintiff’s  Exhibit  No.  12. 

Mr.  Schwartz  (examining  copy  of  letter) :  No  ob¬ 
jection. 

Mr.  Magee :  At  this  time  I  offer  Plaintiff’s  Exhibit 
No.  12  and  will  ask  leave  to  read  it  to  the  jury. 

The  Court:  Very  well.  It  will  be  received. 

(Letter  dated  September  16,  1935,  from  James  Y. 
Pennybaker  to  A.  J.  Weidener,  Jr.,  was  marked 


“Plaintiff’s  Exhibit  No.  12,”  and  received  in  evi¬ 
dence.) 

Mr.  Magee:  This  letter,  ladies  and  gentlemen, 
reads  as  follows: 

131  “September  16,  1935. 

Mr.  A.  J.  Weidener,  Jr., 

Right  of  Way  Agent, 

Pennsylvania  Railroad  Co., 

772  Broad  Street  Station, 

Philadelphia,  Pa. 

Dear  Mr.  Weidener: 

“Mr.  Stetson  has  shown  me  your  letter  to  him 
dated  September  11,  1935,  in  which  you  refer  to  the 
conversation  with  his  father  relative  to  putting  the 
title  to  parts  of  Lots  19  and  20  in  Square  1067  that 
the  Decatur  Corporation  is  purchasing  in  his  name 
because  of  the  uncertainty  as  to  whether  the  corpo¬ 
ration’s  charter  was  still  good. 

“As  president  of  the  Decatur  Corporation,  I  am 
writing  to  authorize  you  to  make  the  deed  to  Francis 
C.  Stetson.  He  will  hold  title  for  the  Decatur  Cor¬ 
poration  and  later  make  a  deed  to  us  when  the  diffi¬ 
culties  about  the  corporation’s  charter  and  standing 
have  been  cleared  up  with  the  Delaware  officials. 

Yours  very  truly, 

President,  DECATUK  CORPORATION.” 

By  Mr.  Magee : 

Q.  Did  you  sign  the  original  of  this  letter  and  send  it 
to  the  Railroad?  A.  Yes,  sir. 
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Q.  Now,  Mr.  Pennybaker,  after  the  receipt  of  these  docu¬ 
ments  did  you  have  any  conversations  with  Mr.  Fried- 
132  man  concerning  this  property?  A.  Yes,  I  did. 

Q.  Prior  to  that  time  what  negotiations,  if  any, 
had  you  taken  up  with  reference  to  obtaining  wharfage  fa¬ 
cilities?  A.  I  had  been  in  touch  with  the  United  States 
Engineer,  District  of  Columbia,  Mr.  Schmitt. 

The  Court:  We  will  adjourn  now,  since  you  are 
going  into  another  subject. 

Mr.  Magee:  Yes,  your  Honor. 

The  Court:  We  will  adjourn  until  10  o’clock  to¬ 
morrow  morning. 

(Thereupon,  at  3:30  o’clock  p.  m.,  an  adjournment 
was  taken  until  10  o’clock  a.  m.,  Friday,  May  16, 
1941.) 
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V  th*  Mid  TH»  PHIUMLPHU,  RJlLTIMORI  AMD  WAJKXNOTON  RAILROAD 


My  conmiaeion  expire 


authorized  to  enter  into  and  oxocute  in  tho  nawe  of  the  Cou^any  contracts 
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143  JAMES  Y.  PENNYBAKER  resumed  the  witness 
stand  on  behalf  of  the  plaintiff  and  testified  further 
as  follows: 

Direct  Examination  (Resumed)  by  Mr.  Magee: 

Q.  Mr.  Pennybaker,  I  believe  you  testified  yesterday 
you  had  employed  Mr.  Stetson  as  your  attorney  for  the 
Decatur  Corporation  in  connection  with  the  railroad  prop¬ 
erty;  is  that  true?  A.  That  is  right. 

*  *  *  *  • 


145  By  Mr.  Magee: 

Q.  During  the  summer  of  1935,  Mr.  Pennybaker, 
did  you  have  negotiations  with  the  defendant,  Fried¬ 
man,  concerning  the  wharfage  facilities  with  reference  to 
the  property  in  Square  1067  ?  A.  I  did. 

Q.  Would  you  start  after  the  contract  was  signed  and 
tell  us  the  first  contact  you  had  with  Mr.  Friedman 

146  after  that  time?  A.  After  the  contract  was  signed? 

Q.  Yes.  A.  Well,  I  kept  in  close  touch  with  Mr. 
Friedman.  The  zoning  hearing  was  to  be  had — 

Q.  (Interposing)  No.  I  mean  with  respect  to  wharf¬ 
age  facilities;  did  you  have  any  specific  contacts  with  him 
concerning  wharfage?  A.  Yes.  I  talked  to  him  about — I 
don’t  know  whether  it  was  Mr.  Friedman,  but  I  am  sure 
Letzkus  went  with  me. 

Q.  Who  was  Mr.  Letzkus?  A.  A  partner  of  Mr.  Fried¬ 
man. 

Q.  Is  that  the  same  Mr.  Letzkus  you  were  discussing? 
A.  That  is  right. 

Q.  Did  Mr.  Letzkus  come  with  Mr.  Friedman  concern¬ 
ing  the  matters  with  you?  A.  Yes;  he  came  on  many 
occasions  with  Mr.  Friedman  to  talk  about  this  case. 

Q.  Was  Mr.  Friedman  present  when  he  talked  with 
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you  concerning  this  matter  on  several  occasions?  A.  Yes, 
lie  was. 

Mr.  Schwartz:  On  which  occasion? 

Mr.  Magee:  Several  occasions;  not  all  occasions. 

By  Mr.  Magee: 

Q.  You  did  contact  the  War  Department  with  Mr. 
14-7  Letzkus  concerning  the  wharfage  facilities?  A. 
Yes. 

Q.  Whom  did  you  see  there?  A.  Mr.  Schmitt,  the  en¬ 
gineer. 

Q.  The  engineer  of  what,  District  of  Columbia?  A.  Dis¬ 
trict  of  Columbia. 

Q.  Xow,  did  there  come  a  time  in  the  presence  of  Mr. 
Letzkus  when  Mr.  Schmitt  indicated  to  you — 

Mr.  Schwartz:  I  object. 

Mr.  Magee:  I  have  not  finished  the  question. 

Mr.  Schwartz:  I  object  to  what  Mr.  Schmitt  may 
have  indicated  to  him,  whether  it  was  in  the  presence 
of  Mr.  Friedman  or  anyone  else. 

The  Court:  If  there  was  a  statement  made  by 
Schmitt  in  Friedman’s  presence,  that  is  admissible, 
isn’t  it? 

Mr.  Schwartz:  I  don’t  think  so. 

The  Court:  Why? 

Mr.  Schwartz:  Any  conversation  on  the  subject 
of  wharfage,  if  your  Honor  please,  with  reference 
to  Schmitt,  who  was  employed  in  the  office  of  the 
District  Engineer,  could  not  prove  and  would  not 
have  any  tendency  to  prove  the  ability  to  obtain 
wharfage  because  that  was  a  governmental  act  which 
would  require  some  governmental  operation. 

Mr.  Magee:  I  can  clear  that  up  immediately. 

Mr.  Schwartz:  The  purpose  of  that  is  to  bring 
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143  out  some  alleged  statement  made  by  Mr.  Schmitt  as 
to  the  ability  to  procure  wharfage.  It  is  necessary 
to  get  that  through  some  governmental  act. 

The  Court:  Well,  is  it  necessary  to  get  some 
authority  from  the  District  Engineer’s  office? 

Mr.  Schwartz:  That  is  a  branch  of  the  War  De¬ 
partment. 

The  Court:  Not  of  the  District  of  Columbia? 

Mr.  Schwartz:  No.  That  is  not  the  District  of 
Columbia  office. 

The  Court:  You  mean  the  War  Department  Engi¬ 
neer  for  the  District  of  Columbia  includes  the  Dis¬ 
trict  of  Columbia? 

Mr.  Schwartz:  That  is  right. 

The  Court:  Is  it  necessary  to  get  some  permit 
on  a  navigable  stream  from  the  War  Department? 

Mr.  Schwartz:  Yes,  sir. 

The  Court:  Why  isn’t  this  admissible,  since  Mr. 
Letzkus  is  his  partner? 

Mr.  Schwartz:  That  is  not  the  question.  He  ask¬ 
ed  him  what  Mr.  Schmitt  said. 

The  Court:  Well,  he  is  representing  the  Govern¬ 
ment,  isn’t  he? 

Mr.  Schwartz:  Yes,  but  statements  made  by  Mr. 
Schmitt,  who  was  an  employee  of  the  Government, 
are  not  admissible. 

The  Court :  I  understood  he  was  the  District  En¬ 
gineer. 

Mr.  Schwartz:  No,  sir ;  he  is  not.  He  is  employed 
149  in  that  office. 

The  Court:  Is  he  the  District  Engineer? 

Mr.  Magee:  I  understood  he  is  the  District  En¬ 
gineer  for  the  War  Department,  representing  the 
District  of  Columbia. 
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Q.  Is  that  your  understanding  of  it?  A.  Yes,  that  is 
the  man. 

Mr.  Schwartz:  That  is  not  the  fact. 

The  Court :  I  think  you  will  have  to  withhold  this 
until  you  prove  what  Mr.  Schmitt’s  position  is.  I 
will  let  you  recall  him  after  you  prove  Mr.  Schmitt’s 
position. 

M  r.  Magee :  He  was  the  principal  engineer  in  the 
United  States  Engineer’s  Office  for  Washington,  D. 

C-. 

The  Court:  You  don’t  concede  that? 

Mr.  Schwartz:  I  won’t  concede  that.  He  is  not 
the  one  who  issues  permits  for  wharfage. 

The  Court:  Whether  or  not  the  permit  was  ever 
issued  by  him  is  another  question. 

Mr.  Schwartz:  This  was  presented  before  Mr. 
Justice  Letz.  The  permission  for  wharfage  is  issued 
by  the  Engineer’s  Office,  the  District  Engineer  of  the 
War  Department,  who  is  an  officer  of  the  Army. 
Then  the  chief  clerk  is  below  him,  and  there  also 
is  another  clerk,  and  then  the  engineer  is  Mr.  Schmitt. 
He  is  just  a  civil  employee. 

The  Court:  You  had  better  wait  and  prove 
whether  or  not  he  has  authority  to  speak  for  the  War 
150  Department.  If  he  has  not,  of  course  what  he  says 
is  not  material. 

Mr.  Magee :  I  appreciate  that. 

The  Court :  I  will  let  you  recall  this  witness  after 
you  prove  that,  and  ask  him  these  questions. 

Mr.  Magee:  I  thank  you. 

By  Mr.  Magee : 

Q.  You  did  present  this  matter  to  the  United  States 
Engineer’s  office?  A.  Yes,  sir. 


so 


Q.  And  from  that  office  did  you  receive  an  information 
circular,  which  I  will  ask  to  have  marked  Plaintiff’s  Ex¬ 
hibit  No.  13. 

(Said  “Information  Circular”  was  marked 
“Plaintiff’s  Exhibit  No.  13.”) 

The  Court:  May  I  interrupt  you  here? 

Mr.  Magee:  Yes,  sir. 

The  Court :  The  contract  provides  it  shall  be  null 
and  void  in  event  the  party  of  the  second  part, 
which  is  the  Decatur  Corporation,  is  unable  to  obtain 
wharfage  facilities. 

Mr.  Magee:  Yes. 

The  Court:  In  order  for  you  to  recover  in  this 
case  you  have  to  show  that  you  did  obtain  wharfage 
facilities. 

Mr.  Magee:  That  we  were  able  to  obtain  wharf¬ 
age  facilities. 

The  Court:  All  right;  able  to  obtain  wharfage 
facilities.  Can  you  get  right  down  to  the  point  where 
151  you  are  able  to  show  that,  rather  than  by  these  nego¬ 
tiations? 

Mr.  Magee:  The  situation  is  this,  that  we  sent  a 
request  through — 

The  Court:  You  may  have  done  a  number  of 
things,  but  can’t  you  get  right  down  to  the  point 
of  what  the  War  Department  said  to  you  or  repre¬ 
sented  to  you,  or  whatever  the  fact  is? 

Mr.  Magee:  Yes. 

The  Court:  You  have  to  prove  you  complied  with 
all  covenants  in  this  contract  and  that  you  were 
ready  to  deliver  a  marketable  title. 

Mr.  Schwartz:  And  that  they  were  able  to  obtain 
wharfage. 
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By  Mr.  Magee : 

Q.  What  attorney  did  you  retain  for  the  Decatur  Corpo¬ 
ration  to  approach  the  War  Department?  A.  Mr.  Arthur 
G.  Lambert. 

Q.  I  hand  you  what  has  been  marked  as  Plaintiff’s 
Exhibit  No.  14  and  ask  you  to  look  at  it. 

Mr.  Schwartz:  Let  me  see  it.  (Examining  paper.) 
All  right. 

By  Mr.  Magee: 

Q.  I  hand  you  Plaintiff’s  Exhibit  No.  14  and  ask  you 
whether  or  not  you  authorized  Mr.  Lambert  to  send  that 
letter  to  the  War  Department.  A.  (Examining  let- 
152  ter)  Yes.  I  saw  that  letter  and  authorized  Mr. 
Lambert  to  send  it. 

By  the  Court : 

Q.  The  question  is  whether  you  did?  A.  Yes,  sir. 

By  Mr.  Magee: 

Q.  Was  that  letter  sent  to  your  knowledg^to  the  War 
Department?  A.  Yes. 

Mr.  Magee:  I  offer  this  letter,  Plaintiff’s  Exhibit 
No.  14,  in  evidence.  I  do  not  think  there  is  any  ob¬ 
jection. 

The  Court :  It  will  be  received. 

(Letter  dated  June  19,  1935,  from  Arthur  G. 
Lambert  to  the  War  Department,  was  marked 
4 ‘Plaintiff’s  Exhibit  No.  14,”  and  received  in  evi¬ 
dence.) 

Mr.  Magee :  This  letter  is  dated  June  19, 1935,  ad¬ 
dressed  to  the  War  Department,  Washington,  D.  C., 
Attention  Mr.  Schmitt,  and  is  as  follows: 

“Gentlemen: 

“I  represent  a  client  who  at  the  last  meeting  of 
the  Zoning  Commission  obtained  a  rezoning  of  all  of 
Square  1067  from  commercial  to  industrial  use. 
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“My  client  intends  to  install  storage  drums  for 
petroleum  products  on  this  property  all  of  which  will 
be  underground,  and  in  connection  with  this  use  re¬ 
quires  pipe  line  and  wharf  facilities  on  the  Anacostia 
153  River.  Due  to  the  fact  that  there  are  conflicting 
claims  outstanding  as  to  the  ownership  of  the  square 
south  of  1067,  the  only  location  that  is  available  in 
the  vicinity  is  at  the  foot  of  Fifteenth  Street.  My 
client  would  require  a  frontage  on  the  river  of  100 
feet  and  I  am  writing  you  to  ascertain  whether  or  not 
the  United  States  Engineer’s  office  would  be  willing 
to  lease  to  my  client  the  frontage  necessary  for  the 
erection  of  the  wharf  and  the  installation  of  the  pipe¬ 
line  facilities  already  mentioned  at  this  point. 

“You  are  aware,  I  am  sure,  that  the  pipe  line  in¬ 
stallation  would  be  entirely  underground  and  not  in¬ 
terfere  with  any  surface  uses  and  that  the  only 
thing  above  ground  w’ould  be  a  small  wharf  suitable 
for  steamships  to  dock  at  the  pierhead  line. 

“Very  truly  yours.” 


The  Court:  That  was  100  feet  where? 

Mr.  Magee:  100  feet  at  the  foot  of  Fifteenth 
Street. 

By  Mr.  Magee: 

Q.  This  letter  mentions  100  feet.  Did  you  have  any 
discussions  with  Mr.  Letzkus  as  to  generally  what  he  would 
require  on  the  Anacostia  River?  A.  Yes.  We  talked  about 
it  several  times. 

Q.  Were  the  contents  of  this  letter  made  known  to  Mr. 
Letzkus  during  the  time  you  were  negotiating  with 
154  the  War  Department?  A.  I  think  they  were. 

Q.  What  was  his  response  to  the  facts  set  forth 
in  this  letter  as  to  the  area  in  which  you  desired  to  locate 
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wharfage?  A.  He  said  he  would  take  it  up  with  the  engi¬ 
neers.  Thev  were  negotiating  wdth  them  in  preparing  plans 
for  this  development. 

By  the  Court: 

Q.  He  said  what?  You  mean  Mr.  Friedman’s  engi¬ 
neers?  A.  I  don ’t  know  who  the  engineers  were  that  were 
developing  this  project  for  them. 

By  Mr.  Magee: 

Q.  After  this  letter  was  sent,  did  a  response  come  to 
you  from  any  official  agency  in  the  District  of  Columbia? 
A.  Yes,  sir. 

Mr.  Magee:  Would  you  identify  this? 

(Letter  dated  July  15,  1935,  from  John  Nolen, 
Jr.  to  Arthur  Gr.  Lambert,  was  marked  “Plaintiff’s 
Exhibit  No.  15.”) 

The  Court:  To  whom  is  that  letter  written? 

Mr.  Sclrwartz:  This  letter  (Plaintiff’s  Exhibit  No. 
14)  is  addressed  to  the  United  States  Engineer’s 
Office. 

The  Court:  Of  the  War  Department. 

Mr.  Magee:  And  from  there  it  goes  to  the  Na¬ 
tional  Capital  Park  &  Planning  Commission,  which 
155  presides  over  these  matters,  and  the  response  came 
from  them. 

The  Court:  You  cannot  testify. 

Mr.  Schwartz:  And  that  is  not  correct,  either. 

By  Mr.  Magee : 

Q.  I  hand  you  Plaintiff’s  Exhibit  No.  15  and  ask  whether 
after  this  letter  (Plaintiff’s  Exhibit  No.  14)  was  sent,  the 
letter  I  now  hand  you  was  received.  A.  (Examining  let¬ 
ter)  Yes.  I  remember  this  letter  was  received. 

Q.  Was  received  by  Mr.  Lambert?  A.  Received  by 
Mr.  Lambert,  yes. 
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Q.  And  exhibited  to  you?  A.  Yes,  sir. 

Mr.  Magee:  I  offer  this  letter  in  evidence. 

Mr.  Schwartz:  I  object  to  that  letter,  because  it 
shows  on  its  face  that  it  is  a  different  letter. 

The  Court:  What  is  the  date  of  that  letter  you 
refer  to? 

Mr.  Schwartz:  This  is  dated  June  19  and  is  ad¬ 
dressed  to  the  United  States  Engineer’s  Office.  This 
response  is  addressed  to  the  National  Capital  Park 
and  Planning  Commission. 

The  Court :  Which  is  the  same  date.  He  does  not 
say  that.  I  guess  you  will  have  to  tie  it  up  later  on, 
Mr.  Magee. 

Mr.  Magee:  Yes,  we  will.  I  will  do  that.  He  is 
right. 

Mr.  Schwartz:  I  thank  you. 

By  Mr.  Magee: 

156  Q.  At  the  same  time  you  wrote  to  the  War  Depart¬ 
ment,  did  you  authorize  Mr.  Lambert  to  write  to  the 
National  Capital  Park  &  Planning  Commission? 

Mr.  Schwartz:  May  I  see  that  letter?  (Examin¬ 
ing  letter.) 

A.  Yes,  I  did. 

By  Mr.  Magee : 

Q.  I  hand  you  Plaintiff’s  Exhibit  No.  16  and  will  ask 
you  whether  or  not  you  authorized  Mr.  Lambert  to  write 
that  letter?  A.  Yes,  I  did. 

Q.  And  the  letter  which  bis  Honor  now  has,  which  is 
Plaintiff’s  Exhibit  No.  15,  is  the  letter  received  from  the 
National  Capital  Park  &  Planning  Commission  in  response 
to  this  letter?  A.  Yes,  I  think  it  is. 

Mr.  Magee :  I  offer  this  letter  in  evidence. 
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(Letter  dated  June  19,  1935,  from  Mr.  Lambert 
to  the  National  Capital  Park  &  Planning  Commis¬ 
sion,  marked  Plaintiff’s  Exhibit  No.  16,  was  received 
in  evidence.) 

Mr.  Magee:  I  would  like  to  read  in  evidence 
Plaintiff’s  Exhibit  No.  16,  your  Honor. 

The  Court:  Very  well. 

Mr.  Magee :  Ladies  and  gentlemen  of  the  jury,  this 
is  a  letter  from  Mr.  Lambert  to  the  National  Capital  j 
Park  &  Planning  Commission,  and  reads  as  fol* 
lows : 

“June  19,  1935. 

National  Capital  Park  &  Planning  Commission 

Constitution  Avenue  at  18th  Street,  N.  W. 

Washington,  D.  C. 

Attention:  Mr.  Nolan 

Gentlemen : 

I  represent  a  client  who  at  the  last  meeting  of  the 
Zoning  Commission  obtained  a  rezoning  of  all  of 
Square  1067  from  commercial  to  industrial  use. 

My  client  intends  to  install  storage  drums  for 
petroleum  products  on  this  property  all  of  which  will 
be  under  ground,  and  in  connection  with  this  use  re¬ 
quires  pipe  line  and  wharf  facilities  on  the  Anacostia 
River.  Due  to  the  fact  that  there  are  conflicting 
claims  outstanding  as  to  the  ownership  of  the  square 
south  of  1067,  the  only  location  that  is  available  in 
the  vicinity  is  at  the  foot  of  Fifteenth  Street.  Mv 
client  would  require  a  frontage  on  the  river  of  one 
hundred  (100)  feet  and  I  am  writing  you  to  ascertain 
whether  or  not  your  commission  would  have  any 
objection  to  the  erection  of  the  wharf  and  the  in- 
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stallation  of  the  pipe  line  facilities  already  mentioned 
at  this  point. 

You  are  aware,  I  am  sure,  that  the  pipe  line  in¬ 
stallation  would  be  entirely  under  ground  and  not 
interfere  "with  any  surface  uses  and  that  the  only 
thing  above  ground  would  be  a  small  wharf  suitable 
158  for  steamships  to  dock  at  the  pierhead  line. 

Very  truly  yours.” 


Mr.  Magee:  Now,  I  offer  in  evidence  Plaintiff's 
Exhibit  No.  15. 

Mr.  Schwartz :  May  I  object  to  the  receipt  of  this 
in  evidence  upon  the  ground  that  the  National  Capi¬ 
tal  Park  &  Planning  Commission  is  a  governmental 
agency  created  to  act  in  reference  to  objection  con¬ 
cerning  the  beauty  of  a  situation  and  it  has  no  au¬ 
thority  to  grant  wharfage  or  wharfage  facilities. 
This  matter  is  relegated  exclusively  to  the  province 
of  the  District  of  Columbia  and  the  War  Depart¬ 
ment,  and  that  permits  must  be  obtained.  The  Co¬ 
ordinating  Committee  is  merely  an  advisory  agency 
which  assists  in  giving  wharfage  and  the  allowance 
of  wharfage. 

The  Court:  Well,  as  I  see  here,  they  have  no  ob¬ 
jection  to  certain  conditions.  I  will  permit  it  in  evi¬ 
dence,  seeing  that  they  have  no  objection. 

(Letter  dated  June  19,  1935,  from  John  Nolen,  Jr., 
to  Arthur  G.  Lambert,  marked  “Plaintiff’s  Exhibit 
No.  15”  was  received  in  evidence.) 

Mr.  Magee:  May  I  read  this  in  evidence? 

The  Court:  Very  well. 

Mr.  Magee:  This  is  a  letter  on  the  letterhead  of 
the  National  Capital  Park  &  Planning  Commission, 
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Navy  Building,  Washington,  D.  C.,  dated  July  15, 
1935,  and  reads  as  follows : 

159  “Mr.  Arthur  G.  Lambert, 

218-219  Munsey  Building, 

Washington,  D.  C. 

Dear  Sir: 

Your  letter  of  June  19  asking  whether  the  National 
Capital  Park  and  Planning  Commission  would  have 
any  objection  to  the  erection  of  a  wharf  at  the  foot 
of  15th  Street  in  the  Anacostia  River  and  the  in¬ 
stallation  of  pipe  line  facilities  to  this  point  from 
Square  1067,  was  presented  to  the  Commission  at  its 
meeting  on  June  29. 

“The  Commission  sees  no  objection  to  the  grant¬ 
ing  of  a  lease  to  extend  pipe  lines  from  Square  1067 
to  the  Anacostia  River  and  the  erection  of  a  wharf 
and  other  river  facilities  in  connection  therewith, 
provided  these  facilities  conform  to  the  plans  of  the 
Commission  for  the  development  of  this  area.  Inas¬ 
much  as  M  Street  will  probably  be  the  principal  ap¬ 
proach  to  the  park  drive  northward  along  the  river, 
it  is  necessary  to  keep  any  structures  above  ground 
south  of  the  south  line  of  M  Street  so  as  not  to  in¬ 
terfere  with  the  view  of  the  river. 

“Your  request  has  also  been  presented  to  the  Co¬ 
ordinating  Committee,  on  which  both  District  of¬ 
ficials  and  the  U.  S.  Engineer  Office  are  represented. 
The  Committee  is  also  agreeable  to  the  utilization  of 
the  foot  of  15th  Street  south  of  the  south  line  of  M 

160  Street,  for  wharf  facilities. 

Very  truly  yours, 

(Signed)  JOHN  NOLEN,  JR., 
Director  of  Planning.” 
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The  Court:  Let  me  see  that  letter,  please.  (Ex¬ 
amining  Plaintiff’s  Exhibit  No.  15.) 

By  Mr.  Magee : 

Q.  Now,  I  hand  you  what  has  been  marked  Plaintiff’s 
Exhibit  No.  13  and  ask  you  whether  or  not  you  received  that 
from  the  office  of  the  United  States  Engineers?  A.  (Ex¬ 
amining  circular)  Yes,  I  did.  I  received  several  copies  of 
this. 

Q.  How  many  ?  You  say  you  received  several  copies  of 
it?  A.  Yes. 

Q.  Who  was  present  when  you  received  that  from  the 
Engineers’  Office,  if  you  recall?  A.  I  think  Mr.  Letzkus 
was  there  on  the  occasion  I  received  these  copies. 

Q.  Now,  can  you  tell  whether  or  not,  after  you  received 
that  copy,  you  had  any  communications  or  conversations 
with  Mr.  Friedman  concerning  the  wharfage?  A.  Yes.  I 
talked  with  both  Mr.  Letzkus  and  Mr.  Friedman  about  the 
wharfage  and  asked  them  to  prepare  a  plan  or  map  to  sub¬ 
mit  to  the  Engineer’s  Office  in  order  that  a  permit  may  be 
issued? 

161  Q.  What  was  Mr.  Friedman’s  response  to  that? 
A.  Well,  then  he  said  he  would  have  it  prepared. 

Q.  That  he  would  submit  plans  and  specifications?  A. 
Submit  plans  and  specifications. 

Q.  In  that  connection  what  did  you  do  with  a  copy  of 
that  memorandum?  A.  I  gave  one  of  these  to  Mr.  Letzkus 
or  Mr.  Friedman;  maybe  I  gave  two  of  them,  and  then  I 
retained  this  one  for  Mr.  Lambert. 

Q.  Did  you  call  his  attention  to  any  matters  in  that 
with  reference  to  plans  and  specifications?  A.  We  talked 
about  them. 

Q.  What  was  his  response  to  the  requirements  in  this 
memorandum?  A.  That  he  would  have  a  drawing  made 
up  of  what  he  wished  or  what  he  required. 
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Q.  In  accordance  with  these  instructions?  A.  In  ac¬ 
cordance  with  these  instructions. 

Q.  Did  you  ever  receive  such  a  drawing  from  Mr.  Fried¬ 
man?  A.  No,  I  never  did. 

Q.  Will  you  tell  us  what  occurred  after  that  with  Mr. 
Friedman  ? 

Mr.  Magee:  May  I  offer  in  evidence  Plaintiff’s 
Exhibit  No.  13,  which  was  included  in  the  pretrial 
hearing  as  authentic? 

Mr.  Schwartz:  Yes;  no  objection. 

162  (Thereupon  said  Information  Circular,  1927,  was 
marked  Plaintiff’s  Exhibit  No.  13  and  received  in 
evidence.) 

Mr.  Magee:  At  this  time  I  wrould  like  to  read  to 
the  jury  the  provisions  in  this  circular  here  which  I 
think  are  applicable  to  the  situation  here,  and  if 
counsel  wants  to  pick  out  any  others  he  may  do 
so. 

Mr.  Schwartz:  Which  do  you  want  to  read,  or 
the  whole  book? 

Mr.  Magee:  No. 

Mr.  Schwartz:  Just  your  paragraphs. 

Mr.  Magee:  But  you  will  find  some  reference 
here  to  maps  and  plans. 

Mr.  Schwartz:  If  you  will  include  the  sample  of 
the  letter  of  application  which  you  are  going  to  read, 
you  can  read  the  whole  book. 

The  Court:  You  give  him  permission  to  read  the 
whole  book? 

Mr.  Schwartz:  With  reservations. 

Mr.  Magee:  I  only  want  to  take  that  which  is  ap¬ 
plicable,  and  I  don’t  want  anything  else  besides  that. 

This  is  Information  Circular  of  the  War  Depart¬ 
ment  Engineers,  as  revised  through  August,  1927. 
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It  is  entitled  ‘‘Applications  for  Permits  for  Work  in 
the  Navigable  Rivers  of  the  United  States,  1927,  War 
Department,’ *  printed  by  the  United  States  Gov¬ 
ernment  Printing  Office,  Washington,  D.  C. 

163  The  introductory  paragraph  reads  as  follows: 

“The  purpose  of  this  circular  is  to  furnish  infor¬ 
mation  for  the  assistance  of  parties  applying  for 
permission  under  the  provisions  of  Section  10  of  the 
River  and  Harbor  Act  of  March  3,  1S99,  to  execute 
work  or  erect  structures  other  than  dams  or  bridges 
in  the  navigable  water  of  the  United  States.” 

“PROVISIONS  OF  THE  LAW 

“The  laws  for  the  protection  and  preservation  of 
the  navigable  waters  of  the  United  States  prohibit 
the  deposit  of  material  in  any  such  waters,  or  the 
excavation  or  dredging  of  any  material  in  them,  or 
the  placing  in  or  over  them  of  any  structures,  such 
as  wharves,  dolphins,  booms,  weirs,  breakwaters, 
bulkheads,  jetties,  or  similar  constructions,  unless 
the  work  has  been  recommended  by  the  Chief  of  En¬ 
gineers  and  authorized  by  the  Secretary  of  War  be¬ 
fore  the  work  is  begun.  Such  authorization  is  or¬ 
dinarily  granted  in  the  form  of  a  permit.” 

And  then  we  have  the  application : 

“A  copy  of  the  letter  of  application  should  be  fur¬ 
nished  for  the  convenience  of  the  District  Engineer, 
and  all  attached  papers  should  be  furnished  in 
quadruplicate.” 

This  is  an  “Example  of  Letter  of  Application”: 
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164  “1147  B  Street,  Freeport,  Me., 

July  27,  1919. 

The  District  Engineer,  United  States  Army, 

Boston,  Mass. 

Dear  Sir :  I  request  a  permit  for  the  construction  of 
a  wharf,  as  shown  on  the  attached  plans,  to  be  built 
in  the  White  Fiver  2-3/10  miles  below  the  highway 
bridge  at  Freeport.  I  own  the  land  in  front  of  which 
this  wharf  will  be  built.  It  will  be  just  inside  the  cor¬ 
porate  liimts  of  the  town  of  Freeport. 

Very  truly, 

(Signed)  JOHN  JONES.” 


That,  your  Honor,  we  think  has  to  do  with  furnish¬ 
ing  maps  and  plans. 

Mr.  Schwartz:  I  don’t  agree  with  that. 

By  Mr.  Magee : 

Q.  And  at  this  point,  with  reference  to  the  provision  in 
this  memorandum  which  you  called  to  the  attention  of  Mr. 
Friedman,  did  you  ask  him  to  furnish  you  with  plans  and 
specifications  so  you  would  know  his  requirements?  A.  I 
don’t  recall  whether  I  took  it  up  in  detail,  but  he  knew  the 
regulations. 

Q.  And  you  requested  him  to  furnish  you  with  maps  and 
plans  and  specifications  ? 

Mr.  Schwartz:  Don’t  lead  him. 

165  Mr.  Magee :  I  am  sorry. 

Q.  What  did  you  request  of  him?  A.  To  have  a 
map  prepared  showing  in  detail  the  way  he  wanted  or  wish¬ 
ed  to  erect  wharfage  at  Fifteenth  Street. 

Q.  Did  you  receive  a  detailed  map  and  specifications  of 
the  wharf  he  wanted?  A.  No,  sir. 
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Q.  Did  he  ever  furnish  it  to  you?  A.  No. 

Q.  Did  you  ever  request  him  after  you  turned  over  this 
material?  A.  On  many  occasions ;  not  just  after  the  time 
I  turned  it  over,  but  on  many  occasions. 

Q.  Was  it  ever  furnished  to  you?  A.  No,  it  was  not. 

Mr.  Magee:  Now,  I  read  from  this  circular  on 
“Maps  and  Plans”: 

“Maps  and  plans  showing  the  location,  extent,  and 
character  of  the  proposed  work  are  an  essential  part 
of  an  application  for  a  permit.  Such  drawings  arc 
attached  to,  and  form  a  part  of,  the  permit  issued, 
and  must  be  carefully  prepared  in  the  form  prescrib¬ 
ed. 

“Consultation  with  district  engineer. — As  the  em¬ 
ployment  of  a  suitable  engineer  or  draftsman  will  of¬ 
ten  be  necessary  for  the  preparation  of  the  drawings, 
166  parties  desiring  to  do  work  in  navigable  waters  are 
advised  to  consult  with  the  district  engineer,  by  letter 
or  in  person,  in  order  that  they  may  avoid  the  un¬ 
necessary  expense  of  preparing  plans  for  works  for 
which  permission  must  be  denied  in  the  interests  of 
navigation,  or  of  preparing  plans  that  do  not  meet  the 
requirements. 

“Number  and  kind  of  copies  required. — One  set  of 
plans  on  tracing  line,  and  three  sets  of  blueprints,  or 
other  copies  are  required.  *  #  *  In  all  cases  four  com¬ 
plete  sets  must  be  furnished.” 

Now,  for  dolphins : 

“A  map  showing  the  location  of  the  structures,  the 
shore  line,  and  existing  structures  in  the  vicinity,  and 
soundings  showing  the  depth  of  vrater.  The  pro¬ 
posed  work  will  be  outlined  in  red  ink  on  all  copies, 
and  the  elevation  of  the  tops  of  the  piles  or  dolphins 
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with  reference  to  high  water  will  be  shown  in  fig¬ 
ures.” 

There  is  one  other  portion  I  would  like  to  read, 
your  Honor,  if  you  will  indulge  me  just  a  moment. 

The  Court:  Yes. 

Mr.  Magee :  Under  the  heading  “Applications  for 
Permits,”  there  is  this  statement: 

“This  letter  of  application  may,  if  desired,  be  ad¬ 
dressed  to  the  Secretary  of  War,  but  it  will  receive 
l(i<  equal  attention  if  addressed  to  the  district  engineer 
in  charge  of  the  district  in  which  the  work  lies. 

“Such  officers  have  general  authority  to  issue 
permits  for  certain  classes  of  work,  and  will  forward 
to  proper  authority  applications  for  permits  on  which 
they  cannot  themselves  take  final  action.  Special 
forms  for  applications  for  certain  special  classes  of 
structures,  such  as  log  booms,  fish  traps,  etc.,  are 
available  in  certain  districts.  The  address  of  the 
district  engineer  to  whom  the  application  should  be 
sent  may  be  obtained  on  inquiry  addressed  to  any 
district  engineer,  or  to  the  Chief  of  Engineers,  United 
States  Army,  Washington,  D.  C.  As  a  rule  the  de¬ 
sired  permit  will  be  more  quickly  secured  by  sending 
the  application  direct  to  the  district  engineer  than  by 
any  other  way.” 

•  •  •  c  • 

1(58  By  Mr.  Magee : 

Q.  What  if  any  conversation  did  you  have  after  this 
memorandum  was  turned  over  to  Mr.  Friedman  concerning 
the  request  for  plans  and  specifications?  A.  Well,  we  had 
several  conversations.  During  the  early  conversations  he 
agreed  to  furnish  this  information,  but  in  the  later  con- 
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versations  he  said  he  would  not  furnish  them— rather,  it 
was  no  use  furnishing  them  at  that  time,  because  he  could 
not  go  ahead  with  the  transaction. 

Q.  When  did  he  say  that  ?  A.  That  was  in  the  fall,  some 
time  after  September  1st. 

Q.  1935?  A.  1935. 

Q.  Did  you  have  any  further  conversations  with  him  in 
the  fall  of  1935  concerning  this  matter?  A.  Yes.  T  don’t 
think  I  saw  him  again  until  November,  1935. 

Q.  What  were  the  conversations  on  that  occasion?  A. 
Then  we  discussed  this  same  deal  again  and  he  took 
169  up  with  me — talked  with  me  on  a  trade  which  he 
would  try  to  make  in  lieu  of  this  deal. 

Q.  Was  that  acceptable  to  the  Decatur  Corporation?  A. 
It  was  not. 

Q.  Was  it  rejected?  A.  Yes. 

Q.  What  was  done  with  respect  to  the  Decatur  Cor¬ 
poration?  A.  I  continued  to  ask  him  to  close  that  contract. 

Q.  What  was  his  response  to  that?  A.  He  couldn’t 
close  it. 

Q.  Did  he  give  any  reason?  A.  He  had  a  deal  that  had 
fallen  through  with  the  oil  company,  and  he  couldn’t  close 
it.  He  didn’t  have  the  money  to  close  it. 

Q.  Now,  did  you  have  any  conversations  early  in  1936? 
A.  Early  in  January. 

Q.  What  were  those  conversations?  A.  Relative  to 
this  same  deal. 

Q.  What  wrere  the  conversations  ?  A.  Well,  one  conver¬ 
sations  was  asking  for  an  extension  of  time  to  close  this 
transaction. 

Q.  Did  you  give  him  any  extension  on  behalf  of  the 
Decatur  Corporation?  A.  We  gave  him  an  extension, 
held  it  up  as  long  as  we  could. 
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Q.  Did  that  condition  exist  throughout  the  fall  of 

170  1935?  Was  the  transaction  held  open  for  Mr.  Fried¬ 
man?  A.  It  was. 

Mr.  Schwartz:  He  just  testified  until  January, 
1936. 

By  Mr.  Magee : 

Q.  I  will  ask  you  whether  or  not  it  was  held  open  in  1935? 

The  Court:  Well,  if  it  was  held  open  in  1936,  Jan¬ 
uary,  1936,  it  must  have  been  open  in  the  fall  of  1935. 

Mr.  Magee :  I  just  wanted  to  make  that  clear. 

Q.  Early  in  1936,  as  I  understand  it,  you  told  him  unless 
he  complied  with  the  contract  you  were  going  to  sell  the 
property?  A.  That  is  right. 

Mr.  Schwartz:  I  object  to  that.  He  has  been  over 
that. 

The  Court :  That  certainly  is  leading. 

By  Mr.  Magee : 

Q.  Then,  what  did  the  Decatur  Corporation  do  with  re¬ 
spect  to  the  property?  Did  he  comply  with  the  contract  at 
that  time?  A.  He  did  not. 

•  •  •  •  • 

171  By  Mr.  Magee : 

Q.  What  did  the  Decatur  Corporation  then  do  in 
1936  with  respect  to  this  property?  A.  It  tried  to  sell  the 
property  elsewhere. 

Q.  What  efforts  did  it  make  to  resell  the  property? 

Mr.  Schwartz :  I  object  on  the  ground  that  all  ef¬ 
forts  to  resell  are  not  admissible  unless  there  had 
been  a  sale,  and  then  it  might  be  admissible  to  prove 
the  sale  to  show  that  was  the  best  price  obtainable. 

The  Court :  And  it  is  also  the  duty  of  the  vendor  to 
mitigate  the  damage,  isn’t  it  and  make  a  sale? 
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Mr.  Schwartz:  But  when  any  sale  inadmissible  in 
evidence  is  made,  then  efforts  to  sell  are  inadmissi¬ 
ble,  because  the  sole  test  is  the  difference  between  the 
market  price  at  the  time  of  the  alleged  breach  and  the 
contract  price,  market  value. 

The  Court:  I  think  that  is  the  law. 

Mr.  Magee:  We  are  under  an  obligation  to  miti¬ 
gate  damages,  as  your  Honor  says.  But  we  must 
show  what  we  did  in  an  effort  not  only  to  get  the  mar¬ 
ket  price  but  the  best  price  available  at  this  time. 

Mr.  Schwartz:  There  was  no  sale  admissible  in 
evidence  up  to  this  point. 

Mr.  Magee :  Do  you  want  us  to  prove  the  sale  and 
then  go  back  ? 

172  Mr.  Schwartz:  That  is  the  proper  procedure. 

Mr.  Magee :  I  have  no  objection  to  that. 

The  Court:  I  think  you  had  better  prove  what 
happened  and  then  go  back  and  prove  how  it  hap¬ 
pened. 

By  Mr.  Magee: 

Q.  Will  you  tell  us  what  happened  with  respect  to  this 
property  early  in  1936?  A.  I  took  the  property  up  with 
the  General  Bethiing  Company — 

Q.  (Interposing)  Don’t  go  into  that.  Did  you  receive 
an  offer  and  make  a  contract  of  sale  concerning  this  prop¬ 
erty?  A.  I  did. 

(Mr.  Magee  produced  a  paper.) 

Mr.  Schwartz :  Are  you  offering  that? 

Mr.  Magee:  Yes. 

Mr.  Schwartz :  I  object.  I  would  like  to  ask  some 
preliminary  questions  out  of  the  presence  of  the  jury 
to  show  the  circumstances. 

The  Court:  Out  of  the  presence  of  the  jury? 
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Mr.  Schwartz :  Yes,  sir ;  to  show  the  circumstances 
under  which  that  contract  was  executed. 

The  Court :  Do  you  object  to  that? 

Mr.  Schwartz:  I  object  to  it.  I  think  it  is  im¬ 
proper.  The  only  question  is  as  to  the  admissibility 
of  this  contract.  I  think  I  am  entitled  to  develop  the 
facts. 

3  The  Court :  He  is  objecting  to  it  now.  As  I  under¬ 

stand  it,  he  will  withdraw  his  objection,  perhaps,  af¬ 
ter  he  makes  some  inquiries  in  reference  to  this. 

Mr.  Schwartz :  As  I  see  it,  the  question  of  the  ad¬ 
missibility  of  that  contract  is  a  question  for  the 
Court,  and  in  determining  that  I  am  entitled  to  exam¬ 
ine  the  witness  to  determine  the  circumstances  un¬ 
der  which  the  contract  was  executed  so  that  the  Court 
can  pass  upon  whether  or  not  the  requirements  for 
this  contract,  to  be  admissible  in  evidence,  have  been 
made.  If  they  have  not,  then,  of  course,  your  Honor 
would  exclude  it. 

Mr.  Magee :  I  offered  to  prove  that  myself  and  he 
objected  to  it,  but  I  suppose  that  led  up  to  the  execu¬ 
tion  of  this  contract. 

Mr.  Schwartz :  They  are  all  merged  into  the  con¬ 
tract  when  the  contract  is  signed.  There  are  certain 
elements  which  are  a  matter  of  consideration  for  the 
Court. 

Mr.  Schwartz:  May  we  approach  the  bench? 

The  Court :  Yes. 

(The  following  proceedings  were  had  at  the  bench, 
out  of  hearing  of  the  jury :) 

Mr.  Schwartz :  Before  a  sale  is  admissible  in  evi¬ 
dence  as  reflecting  value,  it  must  be  shown  that  the 
sale  was  made  on  conditions  which  would  truly  reflect 
value. 
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The  Court :  I  thought  he  was  offering  this  in  miti¬ 
gation. 

174  Mr.  Schwartz:  No. 

Mr.  Magee :  It  is  to  show  what  was  done  here,  to 
show  the  value — 

Mr.  Schwartz :  There  is  no  question  of  mitigation 
here. 

The  Court:  I  think  there  is  a  duty  to  show  that. 
Supposing  the  damage  is  $25,000  ? 

Mr.  Schwartz:  Yes.  That  would  be  the  difference 
between — 

The  Court :  It  would  be  the  difference  between  the 
sale  price  and  the  market  value  at  the  time,  and  sup¬ 
posing  however  he  was  able  to  sell  it  at  $30,000?  It 
would  be  his  duty  to  show  that. 

Mr.  Schwartz:  Yes,  but  he  doesn’t  do  that.  If  he 
sold  it,  it  is  only  admissible  in  evidence  on  the  theory 
of  mitigation  of  damages  because  it  has  a  tendency  to 
prove  damages. 

Mr.  Magee:  No;  it  is  definite  proof  of  mitigation. 

Mr.  Schwartz :  What  does  it  mitigate? 

Mr.  Magee:  In  the  first  place,  we  are  selling  dif¬ 
ferent  property. 

The  Court:  You  say,  different  property? 

Mr.  Magee :  No ;  exactly  the  same  property. 

Mr.  Schwartz:  They  sell  this  same  property,  and 
also  this  lot.  They  sell  it  and  they  show  that  condi¬ 
tion  in  the  deed,  but  it  was  not  in  the  contract. 

The  Court :  In  what  deed  ? 

Mr.  Schwartz:  In  the  deed  that  was  offered  to- 
175  gether  with  that  exhibit. 

The  Court:  I  did  not  see  it.  I  thought  he  started 
to  read  something  else. 
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Mr.  Schwartz :  Yes.  There  are  certain  provisional 
conditions  in  the  deed  which  are  entirely  different 
from  what  they  are  supposed  to  get  here.  They  sell 
it  for  wharfage  facilities. 

The  Court :  I  do  not  see  the  admissibility  of  this. 

Mr.  Magee :  For  example,  we  could  take  this  prop¬ 
erty  and  sell  it  for  possibility  more,  lot  by  lot,  and 
that  would  be  the  difference. 

The  Court :  Well,  you  have  to  prove  the  fair  mar¬ 
ket  value  on  the  date  you  tendered  that  deed,  and  at 
least  ready  to  perform. 

Mr.  Magee :  Yes. 

The  Court :  I  think  that  is  all  there  is  to  it. 

Mr.  Magee:  What  we  sold  in  this  contract  is  the 
identical  land  here.  I  can  read  it  lot  by  lot.  It  is 
described  there. 

The  Court:  I  don’t  know.  I  have  never  seen  it. 

Mr.  Schwartz:  They  sold  it  for  shares  of  stock; 
not  for  cash. 

Mr.  Magee :  Cash. 

The  Court:  You  were  going  to  prove  what  the 
shares  were  worth? 

Mr.  Magee:  Exactly. 

176  The  Court:  Well,  let  us  find  out  about  the  prop¬ 
erty  and  about  the  wharfage  facilities. 

Mr.  Schwartz :  Where  is  that  ?  There  is  no  wharf¬ 
age  provided  in  this  contract. 

The  Court:  Is  there  not? 

Mr.  Magee:  No,  sir.  If  your  Honor  will  read  our 
contract,  you  will  see  that  the  privilege  runs  to  the 
property  value.  That  was  a  condition  subsequent. 

The  Court:  At  this  time  I  am  going  to  sustain  the 
objection.  Maybe  later  on  you  will  be  able  to  offer 
evidence,  but  at  this  time  I  will  sustain  the  objec¬ 
tion. 
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Mr.  Magee :  All  right,  your  Honor.  I  will  do  that 
tnen. 

The  Court :  Maybe  later  on  it  might  be  admissible. 
At  this  time  I  do  not  think  it  is. 

(The  following  proceedings  were  had  in  the  pres¬ 
ence  of  the  jury:) 

By  Mr.  Magee: 

Q.  Mr.  Pennybaker,  prior  to  becoming  president  of  the 
Decatur  Corporation  what  was  the  nature  of  your  busi¬ 
ness?  A.  Real  estate. 

Q.  How  long  have  you  been  engaged  in  the  real  estate 
business  in  the  District  of  Columbia?  A.  From  1923  or 
1924  until  1934  or  1935  or  1936. 

Q.  During  that  period  of  time,  can  you  tell  us  how  many 
properties  you  have  sold;  can  you  give  us  an  ap- 
177  proximation?  A.  Offhand,  a  hundred;  it  would  be 
quite  a  number  of  them. 

Q.  Would  it  be  in  the  hundreds?  A.  I  would  not  be 
surprised  if  it  was  fifty  or  a  hundred,  anyway. 

Q.  How  long  have  you  been  in  the  District  of  Colum¬ 
bia?  A.  Practically  all  of  my  life. 

Q.  You  have  held  property  in  the  District  of  Columbia? 
A.  I  have. 

Q.  Have  you  ever  worked  or  been  employed  by  any  cor¬ 
porations  engaged  in  the  real  estate  business?  A.  Yes, 
sir.  I  was  secretary  of  the  Suburban  Mortgage  Company. 

Q.  For  how  many  years ?  A.  Oh,  several  years.  I  don’t 
just  recall;  back  in  the  late  20’s. 

Q.  What  was  the  nature  of  your  duties  in  connection 
with  that  office?  A.  Well,  I  was  general  manager  of  the 
office  and  also  on  the  appraisal  committee. 

Q.  In  connection  with  that  did  you  appraise  valuations 
of  property  in  the  District  of  Columbia?  A.  I  did. 
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Q.  How  often  would  you  say  appraisals  were  made 
while  you  were  an  officer  in  that  company?  A.  Every 

178  week. 

Q.  Have  you  ever  been  employed  to  appraise  prop¬ 
erty  for  any  banks  in  the  city  of  Washington?  A.  Yes.  I 
have  been  employed  to  appraise  property  for  the  Munsey  ! 
Trust  Company  and  for  the  National  Savings  &  Trust 
Company. 

By  Mr.  Schwartz: 

Q.  For  whom?  A.  The  Munsey  Trust  Company  and 
the  National  Savings  &  Trust  Company. 

By  Mr.  Magee:  j 

Q.  Have  you  made  any  special  study  of  properties  along 
the  waterfronts  of  the  District  of  Columbia?  A.  Yes,  I 
have  been. 

Q.  Have  you  familiarized  yourself  with  property  par¬ 
ticularly  in  the  vicinity  of  Square  1067  in  the  District  of 
Columbia?  A.  Yes,  I  did. 

Q.  Are  you  familiar  generally  with  the  price  being  paid 
for  property  in  that  vicinity  in  the  year  1935?  A.  Yes.  I 
think  I  am  familiar  with  the  prices  paid. 

Q.  You  are  familiar,  of  course,  with  Square  1067?  A. 

I  am. 

Q.  How  long  have  you  known  that  particular  piece  of 
property,  Mr.  Pennybaker?  A.  From  1930  I  have 

179  known  it. 

Q.  At  what  time  did  the  Decatur  Corporation  ac¬ 
quire  it?  A.  About  that  time. 

Q.  And  upon  investigation  of  the  Decatur  Corporation 
down  to  the  time  it  was  resold  in  1936?  A.  That  is  right. 

Q.  From  your  experience,  Mr.  Pennybaker,  and  from 
your  knowledge  of  this  property,  and  fromi  your  knowledge 
of  sales  in  this  particular  community,  can  you  give  us  an 
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opinion  as  to  the  fair  market  value  of  Square  1067  with  pipe 
line  facilities  and  wharfage  facilities  on  the  Anacostia  River 
at  the  foot  of  Fifteenth  Street  in  January  and  February 
of  the  year  1936?  A.  Well,  on  industrial  property,  which 
is  a  hard  thing  to  be  very  accurate  about,  as  to  the  value  of 
it,  because  it  is  not  very  much  in  demand  around  the  city 
of  Washington,  but  it  is  a  question  of  what  it  is  worth  to  a 
person  who  can  use  it  or  who  wants  to  take  it,  but  property 
that  was  sold  in  that  vicinitv — 

m 

Mr.  Schwartz  (interposing) :  I  object. 

The  Court:  You  are  asking  for  his  opinion. 

Mr.  Magee:  I  will  put  it  this  way: 

Q.  Lots  10  and  12  to  18  in  Square  1067,  and  that  part 
of  Lots  18  and  19  lying  north  of  the  railroad  right  of  way, 
which  is  described  in  the  contract  of  May  31,  1935,  with 
wharfage  facilities  and  with  pipe  line  privileges  up 
180  Fifteenth  Street  to  the  property  in  1936  ?  A.  In  my 
opinion  it  was  worth  about  50  cents  a  foot. 

Q.  How  much  would  that  mean  for  over-all  valuation  on 
these  properties?  A.  Why,  around  $30,000  to  $35,000. 

By  Mr.  Schwartz : 

Q.  Do  you  know  how  many  square  feet  that  contained? 
A.  The  part  the  Decature  Corporation  owned  and  the  rail¬ 
road,  combined,  there  were  about  sixty  some  odd — sixty-one 
or  two  thousand  feet. 

Mr.  Schwartz:  Do  you  want  to  show  him  that? 

Mr.  Magee:  That  doesn’t  show,  this  whole  square. 

Mr.  Schwartz :  Ask  him. 

By  Mr.  Magee : 

Q.  Mr.  Pennybaker,  is  this  a  correct  map  of  the  prop¬ 
erty  we  have  been  describing,  showing  the  lots  I  have  de¬ 
scribed?  A.  (Examining  map)  That  takes  in  the  alleys, 
too. 
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Q.  That  takes  in  more  than  the  property  that  is  de¬ 
scribed  in  the  contract  of  sale?  A.  That  shows  the  clos¬ 
ing  of  the  alleys. 

By  Mr.  Schwartz: 

Q.  Which  you  figured  at  50  cents  a  foot?  A.  Yes;  the 
closing  of  the  alleys. 

By  Mr.  Magee: 

Q.  Mr.  Pennybaker,  I  hand  you  Plaintiff’s  Exhibit 
181  No.  5  and  ask  you  to  look  at  the  description  there — 
this  has  already  been  identified  as  the  property  in¬ 
volved  in  this  action — and  can  you  tell  us  from  that  descrip¬ 
tion  the  exact  number  of  square  feet  that  were  involved  in 
this  property?  You  can  have  a  pad  here  to  add  it  up  on. 

Mr.  Schwartz:  That  only  shows  the  number  of 
square  feet  in  the  railroad  property. 

Mr.  Magee :  He  can  get  it  on  the  rest. 

The  Court :  Do  you  withdraw  that  question  ? 

Mr.  Magee:  No.  I  am  going  to  have  him  com¬ 
pute  that  and  add  it  to  the  property  that  was  owned 
by  the  Decatur  Corporation  which  will  give  him  the 
exact  square  footage,  your  Honor. 

A.  (figuring)  Yes.  I  can  give  the  figure  of  square  feet 
acquired  from  the  Railroad;  18,814  square  feet. 

By  Mr.  Magee : 

Q.  Now,  I  hand  you  Plaintiff’s  Exhibit  No.  1,  which  is 
the  contract  in  this  case,  and  I  call  your  attention  to  the 
map  thereto  attached,  and  see  if  you  can,  as  best  you  can, 
give  us  the  square  footage  of  the  Decatur  Corporation  in 
Lots  10  and  12  to  18  so  that  we  can  get  the  amount  of  square 
feet  there  involved. 

A.  (figuring)  No,  I  cannot. 

Q.  Do  you  know  approximately  how  many  square  feet 
there  were  in  the  holdings  of  the  Decatur  Corporation?  A. 


104 


Yes,  sir;  about,  according  to  the  grant,  43,000  in 

182  round  numbers. 

Q.  Add  that  to  what  you  have  and  give  us  the  total 
number  of  square  feet.  A.  It  is  exactly  18,814  square 
feet. 

Mr.  Magee:  Mav  I  have  vour  Honor's  indulgence 
for  just  a  moment? 

The  Court:  Yes. 

By  Mr.  Magee : 

Q.  (after  examining  papers)  Now,  Mr.  Pennvbaker, 
the  Decatur  Corporation  property  was  subject  to  two  mort¬ 
gages  during  the  time  that  the  May  31st  contract  was  in 
force,  was  it  not?  A.  That  is  true. 

Q.  Can  you  tell  me  the  amounts  of  those  mortgages?  A. 
$15,000  on  the  first  mortgage  and  $8,000  on  the  second  mort¬ 
gage. 

Q.  Tell  us  what  arrangement  the  Decatur  Corporation 
had  made  for  paying  off  the  mortgages  in  order  to  convey 
an  unencumbered  title  to  that  land  to  the  defendant  Fried¬ 
man?  A.  After  signing  the  contract  I  took  up  with  the 
holders  of  both  mortgages  that  matter  and  obtained  their 
consent  to  paying  off  both  mortgages. 

Q.  Was  the  Decatur  Corporation  in  position  in  the  fall 
of  1935  in  event  the  contract  price  was  not  available  to  pay 
off  the  mortgages  so  that  the  title  could  be  conveyed 

183  free  and  clear  and  to  pay  all  taxes  that  were  due  on 
the  land?  A.  Yes,  we  could  have  done  that. 

The  Court:  Do  you  want  to  ask  him  also  the  ques¬ 
tion  in  connection  with  1936  ? 

Mr.  Magee :  I  will  put  in  1936,  too. 

The  Court:  Yes. 

By  Mr.  Magee : 

Q.  Were  you  in  a  position  to  do  that  early  in  the  year 
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1936;  the  Decatur  Corporation,  I  mean,  by  you?  A.  Yes, 
it  was. 

Q.  When  the  property  was  resold  in  1936,  were  those 
mortgages  involved  both  paid  off  and  released? 

Mr.  Schwartz:  Just  a  moment.  Go  ahead.  I 
don’t  think  that  is  proper,  because  the  record  shows 
it  was  paid  off  and  the  proceeds  of  the  sale  were 
used.  That  is  so,  isn’t  it? 

Mr.  Magee:  I  don’t  know  whether  that  is  so  or 
not. 

•  •  •  •  * 

184  CROSS  EXAMINATION:  I 

By  Mr.  Schwartz: 

Q.  Yesterday,  Mr.  Penny  baker,  I  believe  you  testi- 

185  fied  that  after  Mr.  Friedman  and  you,  on  behalf  of 
the  Decatur  Corporation,  signed  this  contract  which 

was  on  May  31,  1935,  you  then  employed  Mr.  Lambert  and 
Mr.  Stetson,  Mr.  Lambert  to  take  care  of  the  pipe  line 
facility  legislation  and  the  pipe  lines,  and  Mr.  Lambert  to 
get  the  zoning  through  from  second  commercial,  I  believe 
it  was,  to  industrial,  and  that  also  after  that  you  employed 
Mr.  Stetson;  that  was  your  testimony? 

Mr.  Magee:  I  do  not  think  that  -was  his  testi¬ 
mony. 

The  Court:  Well,  this  is  cross-examination. 

Mr.  Magee :  That  is  right,  your  Honor. 

By  Mr.  Schwartz: 

Q.  Didn’t  you  so  testify? 

Mr.  Magee :  I  think  that  question  should  be  broken 
down. 

By  Mr.  Schwartz : 

Q.  Did  you  understand  my  question?  A.  I  think  I 
understand  it,  yes. 
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Q.  You  did  so  testify;  is  that  right?  A.  I  think  so. 

Q.  Isn’t  it  a  fact  that  Mr.  Lambert  was  employed  by  you 
in  connection  with  the  matters  about  which  we  just  men¬ 
tioned,  namely,  the  obtaining  of  the  legislation  and  the 
effort  to  have  the  property  zoned  from  second  commercial 
to  industrial  before,  and  long  before,  this  contract  was 
signed  with  Mr.  Friedman?  A.  Xo,  sir. 

Mr.  Magee:  What  if  he  was,  Mr.  Schwartz?  That 

186  is  irrelevant. 

The  Witness:  He  was  retained  to  take  care  of 
i  the  zoning  but  not  the  matter  of  the  pipe  line  until 
after  it  was  rezoned.  There  would  not  he  any  use 
of  that. 

By  Mr.  Schwartz: 

Q.  But  the  matter  of  the  rezoning  was  taken  up  with 
Mr.  Lambert  and  he  was  employed  for  that  purpose  long 
before  you  made  the  contract  with  Mr.  Friedman;  isn’t 
that  so  ?  A.  That  is  true. 

i  Q.  And  as  a  matter  of  fact,  the  application  had  been 
filed  a  year  before  and  had  just  come  up  for  hearing  a  week 
after  you  signed  the  contract  with  Mr.  Friedman;  isn’t 
that  a  fact?  A.  I  don’t  know  just  when  it  was. 

Q.  So  that  that  was  not  quite  so?  A.  1  didn’t  mean 
to  make  that  statement. 

Q.  Yes,  I  understand  you  didn’t.  The  zoning  was  grant¬ 
ed  on  June  5,  was  it  not?  A.  Yes. 

Q.  That  was  five  days  after  the  contract  with  Mr.  Fried¬ 
man.  I  think  there  was  some  publication  in  the  papers 
before  authorizing  any  zoning  itself,  at  least  two  or  three 
weeks,  was  there  not?  A.  Yes. 

Q.  So,  obviously,  all  that  had  been  done  long  before 

187  Mr.  Friedman  and  you  signed  the  contract  for  the 
sale  or  the  purchase  of  that  property?  A.  Xo;  a 

lot  of  it  had  been  done  before  the  contract  was  signed. 
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Q.  After  the  contract  was  signed  with  Mr.  Friedman 
you  obtained  the  aid  and  cooperation  of  Mr.  Friedman  who 
appeared  with  Mr.  Letzkus  at  the  Zoning  Commission  and 
testified  in  favor  of  the  change  from  second  commercial  to 
industrial;  isn’t  that  so?  A.  That  was  part  of  the  zoning 
proceedings.  There  may  have  been  other  things  done. 

Q.  Isn’t  that  so?  A.  That  is  true,  yes. 

Q.  At  that  hearing  Mr.  Friedman  had  a  drawing  show¬ 
ing  the  proposed  development  of  this  property  which  was 
prepared  by  Mr.  Friedman,  didn’t  he?  A.  That  is  true. 

Q.  And  the  expense  in  connection  with  the  preparation 
of  that  drawing  was  borne  by  Mr.  Friedman  and  not  by  you 
or  by  the  company;  isn’t  that  true?  A.  That  is  right. 

Q.  Now,  you  say  that  there  came  a  time  when  you  went 
to  the  engineer  Commissioner’s  office  and  obtained  a  circu¬ 
lar,  which  was  offered  in  evidence,  that  printed  form?  A. 
Yes. 

188  Q.  And  that  you  handed  that  to  Mr.  Friedman 
and  told  him  you  wanted  plans  or  drawings  of  the 
wharfage;  is  that  true?  A.  That  is  true. 

Q.  Can  you  tell  us  just  when  that  was?  A.  That  was 
during  the  summer  of  1935.  I  don’t  know  just  when  it  was. 

Q.  Well,  was  it  in  July?  A.  It  may  have  been  July  or 
August.  I  won’t  say  definitely.  It  was  during  the  summer 
when  the  pipe  line  Act  was  pending  in  Congress. 

Q.  The  pipe  line  Act  was  passed  in  August?  A.  That 
is  right;  at  the  end  of  August. 

Q.  And  it  was  before  or  after  that?  A.  It  was  during 
the  time  while  it  was  pending,  before  it  was  passed. 

Q.  Before  it  was  passed;  was  it  before  or  after?  A.  It 
was  before. 

Q.  That  you  got  the  legislation  through,  and  that  you 
spoke  to  Mr.  Friedman  and  said  you  wanted  these  sketches. 
A.  It  was  before  we  started. 
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Q.  You  did  so  testify ;  is  that  right?  A.  1  think  so. 

Q.  Isn’t  it  a  fact  that  Mr.  Lambert  was  employed  by  you 
in  connection  with  the  matters  about  which  we  just  men¬ 
tioned,  namely,  the  obtaining  of  the  legislation  and  the 
effort  to  have  the  property  zoned  from  second  commercial 
to  industrial  before,  and  long  before,  this  contract  was 
signed  with  Mr.  Friedman?  A.  No,  sir. 

Mr.  Magee:  What  if  ho  was,  Mr.  Schwartz?  That 

186  is  irrelevant. 

The  Witness:  lie  was  retained  to  take  care  of 
the  zoning  but  not  the  matter  of  the  pipe  line  until 
after  it  was  rezoned.  There  would  not  he  any  use 
of  that. 

Bv  Mr.  Schwartz: 

Q.  But  the  matter  of  the  rezoning  was  taken  up  with 
Mr.  Lambert  and  he  was  employed  for  that  purpose  long- 

before  vou  made  the  contract  with  Mr.  Friedman:  isn't 

•> 

that  so?  A.  That  is  true. 

Q.  And  as  a  matter  of  fact,  the  application  had  been 
filed  a  year  before  and  had  just  come  up  for  hearing  a  week 
after  you  signed  the  contract  with  Mr.  Friedman ;  isn’t 
that  a  fact?  A.  I  don’t  know  just  when  it  was. 

Q.  So  that  that  was  not  quite  so?  A.  1  didn't  mean 
to  make  that  statement. 

Q.  Yes,  I  understand  you  didn't.  The  zoning  was  grant¬ 
ed  on  June  5,  was  it  not  ?  A.  Yes. 

Q.  That  was  five  days  after  the  contract  with  Mr.  Fried¬ 
man.  I  think  there  was  some  publication  in  the  papers 
before  authorizing  any  zoning  itself,  at  least  two  or  three 
weeks,  was  there  not  ?  A.  Yes. 

Q.  So,  obviously,  all  that  had  been  done  long  before 

187  Mr.  Friedman  and  you  signed  the  contract  for  the 
sale  or  the  purchase  of  that  property  ?  A.  Xo;  a 

lot  of  it  had  been  done  before  the  contract  was  signed. 
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Q.  After  the  contract  was  signed  with  Mr.  Friedman 
you  obtained  the  aid  and  cooperation  of  Mr.  Friedman  who 
appeared  with  Mr.  Letzkus  at  the  Zoning  Commission  and 
testified  in  favor  of  the  change  from  second  commercial  to 
industrial;  isn’t  that  so?  A.  That  was  part  of  the  zoning 
proceedings.  There  may  have  been  other  things  done. 

Q.  Isn’t  that  so?  A.  That  is  true,  yes. 

Q.  At  that  hearing  Mr.  Friedman  had  a  drawing  show¬ 
ing  the  proposed  development  of  this  property  which  was 
prepared  by  Mr.  Friedman,  didn’t  he?  A.  That  is  true. 

Q.  And  the  expense  in  connection  with  the  preparation 
of  that  drawing  was  borne  bv  Mr.  Friedman  and  not  bv  vou 
or  by  the  company;  isn’t  that  true?  A.  That  is  right. 

Q.  Now,  you  say  that  there  came  a  time  when  you  went 
to  the  engineer  Commissioner’s  office  and  obtained  a  circu¬ 
lar,  which  was  offered  in  evidence,  that  printed  form?  A. 
Yes. 

1SS  Q.  And  that  you  handed  that  to  Mr.  Friedman 
and  told  him  you  wanted  plans  or  drawings  of  the 
wharfage;  is  that  true?  A.  That  is  true. 

Q.  Can  you  tell  us  .just  when  that  was?  A.  That  was 
during  the  summer  of  1935.  I  don’t  know  just  when  it  was. 

Q.  Well,  was  it  in  July?  A.  It  may  have  been  July  or 
August.  I  won’t  sav  definitelv.  Tt  was  during  the  summer 
when  the  pipe  line  Act  was  pending  in  Congress. 

Q.  The  pipe  line  Act  was  passed  in  August?  A.  That 
is  right:  at  the  end  of  August. 

Q.  And  it  was  before  or  after  that ?  A.  It  was  during 
the  time  while  it  was  pending,  before  it  was  passed. 

Q.  Before  it  was  passed:  was  it  before  or  after?  A.  It 
was  before. 

Q.  That  you  got  the  legislation  through,  and  that  you 
spoke  to  Mr.  Friedman  and  said  you  wanted  these  sketches. 
A.  It  was  before  we  started. 


(t).  Before  the  pipe  line  legislation.'  A.  \  cs. 

(,).  Mr.  Friedman  never  furnished  you  those  sketches.’ 


A.  Xo,  sir. 


Q.  Did  you  ask  anybody  else  for  the  sketches  ? 
LS9  Mr.  Letzkus. 

(.,).  And  Mr.  Letzku.-  never  furnished  you 
sketches'’  A.  Xot  the  sketches  according  to  those  reg 
tions. 


A. 


the 

ula- 


(,).  What  do  you  mean  by  "according  to  those  regula¬ 
tions"?  You  asked  him  for  the  sketches  and  lie  never  fur¬ 
nished  them. 

Mr.  Magee:  He  said  plans  and  specifications. 

A.  Yes,  sir.  I  asked  him  for  "ketches. 


By  Mr.  Schwartz: 

Q.  And  lie  never  furnished  them?  A.  That  is  right. 

Q.  You  remember  being  in  court  when  we  tried  this  suit 
in  respect  to  this  same  matter,  when  we  were  in  court  be¬ 
fore?  A.  That  is  right. 

Q.  That  was  back  in  June,  19J8,  just  about  three  years 
ago.  You  testified  then,  did  you  not?  A.  That  is  right. 

Q.  Didn't  you  testify  in  answer  to  questions  asked  you 
by  Mr.  Lambert  during  the  time  of  the  trial  of  that  case? 
A.  I  testified,  yes. 

Q.  Mr.  Lambert  was  your  attorney  then?  A.  That  is 
right. 

Q.  He  is  your  attorney  now  ?  A.  Yes,  sir. 

Q.  Did  you,  in  answer  to  Mr.  Lambert's  question  :  "Xow. 
after  the  bill  was  signed,  did  you,  on  behalf  of  the 
190  Decatur  Corporation,  do  anything  else  looking  to¬ 
ward  an  application  of  the  contract  which  you  had 
signed  ?" — does  that  refresh  your  recollection,  as  to  whether 
it  was  after  the  bill  was  signed?  A.  Well,  we  did  a  lot 
after  the  bill  was  signed. 
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g.  I  am  speaking  now  of  plans.  A.  I  think  we  started  | 
before  the  bill  was  signed.  1  am  sure  we  started  before 
the  bill  was  signed. 

g.  And  in  answer  to  that  question,  didn't  you  say: 
“Well,  while  the  bill  was  pending  in  Congress  i  had  on 
several  occasions  seen  Mr.  Friedman  and  Mr.  Letzkus  about 
plans  for  a  wharf;  and  immediately  after  the  Act  was 
passed  1  got  in  touch  with  them  again.  And  they  gave  me 
a  drawing  of  a  wharf,  a  proposed  wharf  that  he  wished." 
Did  you  testify  to  that  at  the  last  trial.'  A.  Yes.  I  re¬ 
member  that. 

g.  Now,  you  wrote  these  letters  which  have  been  offered 

►  in  evidence. 

Mr.  Magee:  Which  ones  do  you  want ! 

Mr.  Schwartz:  To  the  United  States  engineer's 
Office. 

(Mr.  Magee  produced  some  letters.) 

By  Mr.  Schwartz: 

>  g.  You,  through  your  attorney,  on  .June  19,  Plaintiff's 
Kxhibit  No.  14,  said:  “My  client  would  require  a  frontage 

on  the  river"  or  at  least  Mr.  Lambert  said  that  in  his 
\  191  letter,  “of  100  feet.  My  client  intends  to  install  stor¬ 

age  drums  for  petroleum  products  on  this  property 
r  all  of  which  will  be  under  ground,  and  in  connection  with 

this  use  requires  pipe  line  and  wharf  facilities  on  the  Ana- 
eostia  River.  Due  to  the  fact  that  there  are  conflicting 
claims  outstanding  as  to  the  ownership  south  of  Square 
1067,  the  onlv  location  that  is  available  in  the  vicinitv  is  at 
.  the  foot  of  Fifteenth  Street."  Did  you  say  that  ?  A.  Yes. 

:  Q.  You  had  sought  to  ascertain  just  where  you  could 

j  obtain  by  lease  or  purchase  frontage  for  a  wharf.'  A.  Yes. 

g.  And  you  learned  that  the  only  ground  available  would 
be  at  the  foot  of  Fifteenth  Street?  A.  Yes,  sir. 
g.  Now,  I  want  you  to  come  over  to  this  plat. 

(The  witness  went  to  the  plat  on  the  blackboard.) 
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g.  1  want  you  to  show  to  the  Court  and  jury  just  where 
you  proposed  to  locate  or  to  have  the  100  feet  of  land  which 
you  refer  to  in  that  letter.  A.  I  would  like  to  have  tin* 
letter. 

g.  100  feet  frontage.  Just  where  were  the  100  feet.’ 
A.  On  Fifteenth  Street,  about  00  to  80  feet  wide,  and  the 
dolphins  would  be  in  front  of  Fifteenth  Street. 

g.  So  you  had  in  mind  using  the  foot  of  Fifteenth 

192  Street,  or  whatever  the  width  of  Fifteenth  Street  is, 
at  the  point  where  it  strikes  the  river.'  A.  Yes. 

g.  When  you  say  **100  feet/*  you  mean  what?  A.  1 
mean  100  feet  taking  in  the  land  itself. 

g.  Do  you  know  what  dolphins  are?  A.  They  are  lo¬ 
cated  out  in  the  water. 

g.  A  dolphin  is  just  a  heavy  pole,  which  is  probably  0 
feet  in  diameter — 1  may  be  wrong,  but  it  is  a  pole  that  sticks 
up  in  the  water  to  which  you  tie  boats?  A.  Yes,  sir. 

g.  Do  you  know  how  long  the  boats  are  which  carry  oil  ? 
A.  They  are  very  long. 

Q.  But  the  point  is  right  in  here,  right  at  the  foot  of 
Fifteenth  Street  (indicating  on  map)  ?  A.  Yes,  sir. 

g.  Do  you  have  any  idea  as  to  how  big  or  how  long  a 
boat  is  which  carries  oil,  the  length  of  these  tankers? 

Mr.  Magee:  Well,  they  vary.  Is  that  relevant? 
The  Court :  Are  you  objecting  ? 

Mr.  Magee:  I  think  it  is  purely  irrelevant,  how 
long  a  tank  is. 

The  Court :  I  overrule  the  objection.  Do  \ou  have 
any  idea? 

A.  I  learned  something  about  that  in  the  fall  of 

193  1935.  I  didn’t  know  before  that. 

Bv  Mr.  Schwartz: 

g.  Do  you  know?  A.  I  know  a  little  more  about  it  now 
than  I  did  then. 
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Q.  Well,  tell  us.  A.  Some  are  rather  long.  I  don't 
know  how  long  they  are,  but  some  are  a  good  deal  over  a 
hundred  feet. 

Q.  Most  of  them  range  anywhere  from  250  to  400  feet 
in  length  .'  A.  I  know  some  of  them  are  200  feet. 

Do  you  know  how  many  dolphins  it  takes  to  tie  a 
boat  up  of  that  size,  to  a  wharf?  A.  1  have  no  idea. 

Q.  Do  you  know  how  far  apart  those  dolphins  have  to 
be  to  tie  up  a  boat  ?  A.  That  was  discussed,  but  T  don’t 
remember. 

.  Have  you  ever  seen  the  dolphins  at  the  Washington 
(las  Light  plant?  A.  Yes. 

Q.  Do  you  know  how  far  apart  they  are?  A.  No. 

Q.  Do  you  know  that  they  are  60  feet  apart?  A.  No,  I 
don’t  know  that. 

Q.  You  had  an  original  option,  did  you  not,  to  purchase 
certain  property  in  the  southern  part  of  Square  1067, 
104  just  north  of  the  railroad  track? 

Mr.  Magee:  That  is  irrelevant  and  beyond  the 
scope  of  direct  examination. 

The  Court:  What  is  this,  the  same  lot  or  a  differ¬ 
ent  lot? 

Mr.  Schwartz:  It  is  the  same  property. 

Mr.  Magee:  It  is  different  property. 

Mr.  Schwartz:  It  is  the  same  piece  of  property, 
except  it  contains  5  feet  more  ground,  the  original 
option. 

The  Court:  Yes. 

Mr.  Magee:  The  option  made  on  the  31st  of  May. 

The  Court:  I  know  this  is  cross-examination.  lie 
probably  can  go  into  it  because  you  wanted  to  go 
into  it. 

Mr.  Magee:  All  right,  your  Honor. 

A.  Yes,  we  had  an  option. 
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By  Mr.  Schwartz : 

Q.  And  that  option  was  executed  in  1931,  wasn't  it,  be¬ 
tween  you  and  the  Decatur  Corporation — and  whenever  1 
say  “you'’  1  mean  the  Decatur  Corporation  acting  through 
you — and  the  Railroad  Company ?  A.  That  is  right. 

Q.  And  then  there  came  a  time  in  1934,  did  there  not, 
when  you  were  having  difficulty  to  take  up  the  option,  and 
\ou,  by  agreement  with  the  Railroad  Company,  took  a  pen 
and  ran  a  line  through  the  option  and  marked  it  “can¬ 
celed”?  A.  Yes,  sir. 

195  Q.  You  ran  four  lines  through  the  face  of  tin* 
option  or  contract  and  wrote  “Canceled”?  A.  Yes, 

sir. 

The  Court:  You  will  have  to  speak  louder.  1  am 
sure  the  jurors  cannot  hear  you. 

The  Witness:  That  is  correct. 

By  Mr.  Schwartz: 

Q.  Then,  at  the  time  that  was  canceled,  you  were  told, 
were  you  not,  that  if  at  any  time  you  wanted  to  again  ac¬ 
quire  this  land  you  could  acquire  the  same  land  on  the  same 
conditions  except  that  the  Railroad  Company  would  sell 
you  5  feet  less  of  it:  that  is,  they  were  taking  off  an  addi¬ 
tional  5  feet  for  the  railroad  tracks:  isn’t  that  true?  A. 
Yes,  sir. 

Q.  That  was  told  to  you  orally?  A.  Yes,  sir. 

Q.  You  understood  they  would  do  that  at  any  time,  on 
exactly  the  same  conditions,  and  terms  with  reference  to 
the  price,  that  was  set  out  in  this  contract  of  May  31st?  A. 
Yes,  sir. 

Q.  And  finally  there  came  a  time  when  you  desired  again 
to  acquire  the  property;  isn’t  that  so?  A.  That  is  true. 

Q.  And  it  was  on  that  occasion  that  you  employed  M  r. 
Francis  C.  Stetson,  another  lawyer,  to  clear  up  cer- 

196  tain  defects  in  the  title  and  also  to  negotiate  with 
the  Railroad  Company,  or  to  submit  an  offer  to  the 


113 


Railroad  Company  on  behalf  of  your  company;  isn't  that 
true?  A.  That  is  true. 

Q.  Now,  you  knew,  did  you  not,  of  the  existence  of  a 
flaw  in  the  title  to  the  Railroad  Company?  A.  Yes,  sir. 

Q.  In  fact,  that  was  made  known  to  you  when  the  first 
contract  back  in  1931  was  signed  between  the  Railroad  Com¬ 
pany  and  the  Decatur  Corporation?  A.  Yes,  sir. 

Q.  And  the  employment  of  Mr.  Stetson  was  primarily  to 
clear  up  that  defect  or  flaw  in  the  title?  A.  Yes. 

Q.  Because  he  specializes  in  that  particular  work:  isn't 
that  so  ?  A.  Yes,  sir. 

Q.  And  you  kept  yourself  moie  or  less  familiar  with  the 
file  of  Mr.  Stetson  and  examined  the  contents  of  his  file 
from  time  to  time  and  saw  the  letters  in  his  file?  A.  Yes, 

sir. 

Q.  Now,  you  had  employed  M  r.  Stetson  prior  to  the  sign¬ 
ing  of  this  contract  of  May  31,  1935,  hadn't  you?  A.  Yes, 
sir. 

Q.  So  that  Mr.  Lambert  and  Mr.  Stetson  had  been 
197  employed  prior  to  your  making  the  contract  with  Mr. 

Friedman?  A.  Yes,  sir. 

Q.  There  came  a  time,  did  there  not,  on  August  3,  1935, 
when  the  Railroad  Company  transmitted  to  Mr.  Stetson, 
acting  for  the  Decatur  Corporation,  a  letter  concerning  the 
flaw  in  the  title  to  the  property  which  the  Railroad  Company 
owned  and  which  you  desired  to  acquire?  A.  I  don't  re¬ 
member  that  particular  letter. 

Q.  Supposing  I  show  you  the  letter  of  August  27,  1935, 
addressed  to  Mr.  Stetson,  and  see  if  it  doesn’t  refresh  your 
recollection.  Read  it  to  yourself,  or  until  you  can  see  if 
you  recall  it. 

(The  witness  examined  said  letter.) 

Q.  That  is  so,  isn't  it?  A.  Yes,  sir. 

Mr.  Magee:  To  which  letter  do  you  refer? 
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Mr.  Sclnvartz:  1  am  referring  to  the  letter  of  Au¬ 
gust  27, 1935,  from  A.  J.  Weidener,  Jr.,  Right  of  Way 
Agent,  to  Francis  C.  Stetson,  which  letter  appears 
in  the  answer  to  certain  interrogatories  and  is  mark¬ 
ed  Plaintiff’s  Exhibit  Xo.  2-E  in  the  answer. 

Mr.  Magee:  1  have  it. 

Mr.  Schwartz:  May  I  have  the  copy  so  1  can  have 
it  marked? 

(Mr.  Magee  produced  a  letter.) 

198  Mr.  Schwartz:  1  will  ask  the  reporter  to  mark 
the  contract  dated  in  1931  as  Defendant’s  Exhibit 
Xo.  1,  and  the  letter  dated  August  27,  1935,  with  the 
accompanying  memorandum  as  to  the  title  to  lot  3, 
as  Defendant's  Exhibit  Xo.  2. 

(The  contract  dated  1931  between  the  P.  B.  &  W. 
R.  R.  Co.  and  Decatur  Corporation  was  marked  De¬ 
fendant’s  Exhibit  Xo.  1. 

The  letter  dated  August  27,  1935,  from  Mr. 
Weidener  to  Mr.  Stetson,  was  marked  Defendant's 
Exhibit  Xo.  2.) 

By  Mr.  Schwartz: 

Q.  Xow,  the  letter  which  has  been  offered  in  evidence 
by  your  attorney,  dated  August  30th  from  Mr.  Stetson, 
which  is  Plaintiff’s  Exhibit  Xo.  4,  was  in  response,  was  it 
not,  to  this  letter  marked  Defendant’s  Exhibit  Xo.  2?  You 
can  look  at  this  copy  of  it  and  check  it  to  make  sure.  A. 
(Examining  letter)  Yes.  I  think  that  is  the  answer.  This 
is  the  answer  to  Mr.  Stetson's  letter. 

Q.  Mr.  Stetson’s  letter  of  August  30th  is  in  answer  to 
the  letter  of  the  Railroad  Company  of  August  27th.’  A. 
Yes,  sir.  I  think  that  is  true. 

Mr.  Schwartz :  Do  you  object  to  these  being  offer¬ 
ed  in  evidence  at  this  time? 

Mr.  Magee:  Xo,  indeed. 


Mr.  Schwartz:  i  offer  in  evidence,  if  your  Honor} 
please,  Defendant’s  Exhibit  No.  1  and  Defendant's 
Exhibit  No.  2.  Does  your  Honor  care  to  see  them  J 
before  I  read  them  to  the  jury? 

The  Court:  Have  you  any  objection? 

Mr.  Magee:  He  is  offering  them  on  behalf  of  the 
defendant.  1  have  no  objection. 

(Thereupon,  Defendant’s  Exhibit  No.  1  and  De-  j 
l’endant’s  Exhibit  No.  2  were  received  in  evidence.) 

Mr.  Schwartz :  Shall  I  read  them  to  the  jury  or 
does  your  Honor  want  to  see  them,  first? 

The  Court:  No,  indeed. 

Mr.  Schwartz:  This  is  a  contract  dated  in  1931 
between  the  Philadelphia,  Baltimore  &  Washington 
Railroad  Company  by  John  P.  Gauff,  Real  Estate 
Agent,  and  the  Decatur  Corporation,  and  it  reads 
as  follows : 

(A  photostatic  copy  of  said  contract,  Defendant’s 
Exhibit  No.  1,  is  inserted  in  the  record  at  this  point, 
in  the  following  words  and  figures,  to-wit:) 
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Mr.  Schwartz:  Now,  Defendant’s  Exhibit  No.  2  is 
a  letter  dated  August  27,  1935,  from  the  Pennsyl¬ 
vania  Railroad  Company  to  Mr.  Stetson,  and  reads 
as  follow’s : 

“PENNSYLVANIA  RAILROAD  COMPANY 
REAL  ESTATE  DEPARTMENT 

A.  J.  Weidener  Jr.  Room  770  Broad  Street  Station 
Right  of  Way  Agent  Phila  Pa.  August  27th,  1935. 
Washington,  D.  C.  Square  1067,  Desire  of  Decatur 
Corporation  to  acquire  property 

Francis  C.  Stetson,  Esq., 

Attorney  at  Law 
1010  Vermont  Ave., 

Washington,  D.  C.  1 

Dear  Sir: 

“In  connection  with  my  letter  of  the  3rd  inst., 
would  advise  that  in  going  through  our  title  papers 
I  came  across  an  abstract  of  title  for  all  of  the  lots 
in  Square  1067,  and  I  have  abstracted  therefrom 
the  notes  relative  to  lot  #3  the  one  in  question.  I 
enclose  the  same  herewith  and  trust  that  it  will  be 
of  some  value  to  you. 

“From  an  opinion  on  a  similar  case  we  had  fur¬ 
nished  us  by  Solicitors  I  wish  to  quote:  ‘If  the 
condemnation  proceedings  vested  the  fee  in  the  Com¬ 
pany  ; — and  we  are  quite  strongly  of  opinion  that  in 
case  in  question  persuasive  argument  can  be  made 
that  it  did  do  so : — the  general  rule  would  appear  to 
be  that  the  land  will  not  revert  to  its  former  owner 
when  or  if  it  ceases  to  be  used  for  the  purpose  for 
which  it  was  condemned.  See  cases  cited  in  note  42, 
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203  20  Corpus  Juris  1,  1236-Eminent  Domain  Sec.  598; 

see  also  Ibid.  1234,  Sec.  590,  594,  597. 

“If  abandonment  be  predicated” — 


I  don’t  think  that  is  particularly  pertinent  to  read 
to  the  jury. 

Mr.  Magee:  1  think  he  ought  to  read  the  whole 
letter. 

Mr.  Schwartz:  You  do? 

Mr.  Magee:  Yes,  I  do. 

Mr.  Schwartz:  I  just  want  it  to  be  in  the  record 
for  the  benefit  of  the  Court.  I  will  read  it,  then. 
(Reading:) 

“If  abandonment  be  predicated  upon  acts  in  pais, 
whether  such  acts  afford  sufficient  evidence  of  inten¬ 
tion  to  abandon,  in  Maryland,  and  as  we  think  would 
be  held  in  District  of  Columbia  also, — is  a  question 
of  fact  for  the  jury  and  not  one  of  law  for  the  Court 
(Wagner  v.  James  Bealmer  &  Son  Co.,  (Ct.  Court  of 
Appeals  Md)  109  Atlantic  Reporter  465,  467.) 

“If  the  use  to  which  the  portion  of  the  parcel,  sub¬ 
ject  of  possible  sale,  may  be  put  be  not  wholly  in¬ 
consistent  with  the  authorized  corporate  purposes 
for  which  the  whole  parcel  was  condemned, — which 
included  ‘stock  yards  and  other  words  necessary  or 
expedient  for  the  purposes  of’  the  condemnor — it 
will  not  afford  sufficient  basis  upon  which  to  adjudge 
reversion  upon  the  theory  of  abandonment.  Inten- 
204  tion  to  abandon  is  an  essential  element  in  all  cases 
asserting  reversion  because  of  supposed  abandon¬ 
ment,  and  if  intent  to  abandon  be  lacking  abandon¬ 
ment  in  fact  does  not  exist.  (Green  vs.  Pennsylvania 
Railroad  Co.,  Ct.  Apps.  Md. — 118  Atl.  Reporter  127.) 


119 


“The  continued  use  by  condemnor  of  portions  of 
the  whole  tract,  while  selling  for  beneficial  returns 
minor  portions  thereof  could  hardly  be  held  to  mani¬ 
fest  with  certainty  an  intention  to  abandon  the  por¬ 
tions  sold.  On  the  contrary  it  would  seem  to  mani¬ 
fest  an  intention  to  stimulate  the  production  and  the 
consequent  increase  of  Company’s  activity. 

“As  you  doubtless  know  a  portion  of  lot  #3  has 
been  for  many  years  and  is  still  covered  with  tracks 
wdiich  are  in  constant  use,  and  I  think  comes  clearly 
under  the  last  paragraph  of  the  quotation.  In  view 
of  what  I  have  furnished  you  here  I  do  not  think  your 
father  will  desire  to  hold  out  any  longer. 

“Will  you  be  good  to  advise  Mr.  Penny  baker  that 
the  letter  which  he  addressed  to  me  care  of  the  Staf¬ 
ford  Hotel,  dated  July  17th,  only  reached  me  last 
week  and  I  must  apologize  to  him  for  not  answering 
it  but  under  the  circumstances  I  could  not  very 
well. 

“I  had  expected  to  be  in  Washington  this  week  and 
desired  to  discuss  this  with  you  but  as  my  plans 
have  been  changed  thought  I  had  better  give  you 
205  this  information  as  soon  as  possible. 

Yours  very  truly, 

(signed)  A.  J.  WE1DENER,  JR., 

Right  of  Way  Agent.” 

Then  comes  the  memorandum. 

Mr.  Magee:  Let  me  see  that. 

Mr.  Schwartz:  I  want  it  to  be  received  in  evi¬ 
dence. 

Mr.  Magee  (examining  memorandum) :  I  think 
the  whole  thing  will  give  the  jury  a  true  picture. 
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Mr.  Schwartz:  I  want  it  in  the  record.  Do  you 
want  me  to  read  it? 

Mr.  Magee :  Yes. 

The  Court:  What  was  the  “abstract  of  title?” 
Mr.  Magee:  The  abstract  in  the  condemnation 
case  in  court. 

Mr.  Schwartz  (reading  memorandum  of  title) : 

“In  re  Decatur  Corporation,  proposed  sale  by  &WRR 
— 14th  and  15th,  ‘L’  and  ‘M’  Sts.,  Washington,  D.  C. 
Square  1067. 

Memorandum  of  title  Lot  #3. 

Taken  from  Abstract  of  title  made  William  A.  Gor- 
dan  and  William  A.  McKenney  March  20th,  1884. 


George  Walker  ) 

to  ) 

Bernard  Elliott  ) 

206  Corporation  of  Wash-  ) 
ington  ) 

to  ) 

Jane  H.  Zantzinger  ) 

) 

Juliet  G.  Elliott  ) 

to  ) 

Jane  H.  Zantzinger  ) 


) 

) 

) 

) 

) 


Deed 

February  14,  1801 
F-Folio  198 

Deed 

August  1,  1864  N.  C.  T. 
Folio  165 

Sold  May  22  1862  for  taxes 
in  name  of  Bernard  Elliott 

Deed 

August  3, 1868  674  Folio  298 
Recites  that  grantor  and 
Edmund  A.  Gibbes  only 
heirs  of  Bernard  Elliott.  No 
seal  to  name  of  grantor. 
Acknowledgement  in  Ger¬ 
man  and  irregular. 


Edmund  A.  G-ibbes 
to 

Jane  H.  Zantzinger 
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) 
) 

) 

The  Baltimore  and  Poto-  ) 
mac-Railroad  Company  ) 
vs.  ) 

Jane  H.  Zantzinger  and  ) 
heirs  of  James  Walker  ) 

) 

) 

) 

) 

) 

) 

) 

) 

1  ) 
) 


Deed 

March  24,  1868 
674  Folio  299. 

At  Law  No.  7321 
For  Condemnation  of  lot  3 
Return  of  inquisition  filed 
August  9,  1870 
Order  of  court  Feb.  10,  1873 
Confirming  inquisition  and 
vesting  fee  simple  title  in 
Plaintiff  on  payment  or 
tender  of  payment  of  $269.- 
98.  The  title  of  this  cause 
on  papers,  docket,  and  in  or¬ 
der  of  Court  is  against  heirs 
of  James  Walker.  In  body 
of  papers  the  heirs  of  Ber¬ 
nard  Elliott  are  named.” 


The  Court:  We  will  take  a  five-minute  recess. 

(After  a  short  recess  the  hearing  was  resumed  as 
follows:) 

By  Mr.  Schwartz: 

Q  Now,  Mr.  Pennybaker,  you  testified  on  direct  exami¬ 
nation  that  you  had  made  arrangements  with  the  holder 
of  the  National  Savings  &  Trust  Company  trust  of 
207  $15,000  and  that  it  could  be  paid  off  at  any  time.  A. 

Yes,  sir. 

Q.  And  you  also  had  made  arrangements,  I  think  you 
testified,  with  the  holder  of  the  second  trust,  which  was  for 
$8,000?  A.  That  is  correct. 

Q.  And  that  that  $8,000  could  be  paid  off  at  any  time? 
A.  Yes,  sir. 
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Q.  How  much  interest  was  paid  off  on  this  $15, 000-note, 
approximately?  A.  The  interest  alone  would  be  around 
$3,000. 

Q.  Wasn’t  it  closer  to  $3,500?  A.  Including  the  taxes. 

Q.  No,  just  the  interest.  A.  Between  $3,000  and  $3,- 
500. 

Q.  So  that  in  addition  to  $15,000  there  was  approximate¬ 
ly  $3,500,  so  that  made  the  note  to  the  National  Savings  & 
Trust  Company,  in  order  to  clear  the  title,  about  $18,000 
or  $18,500?  A.  That  is  right;  yes,  sir. 

Q.  And  it  was  also  necessary  to  pay  to  Mrs.  Ely  on  the 
second  trust  approximately  $8,000,  plus  any  accrued  in¬ 
terest?  A.  No.  That  was  not  necessary  to  be  paid.  My 
arrangement  on  that  was  that  it  could  be  released  without 
putting  up  any  cash. 

208  Q.  Without  putting  up  any  cash  ?  A.  Yes. 

Q.  How  would  it  have  been  paid?  A.  It  would 
eventually  be  paid  off. 

Q.  You  had  made  arrangements  with  Mrs.  Ely  to 
pay  that  off  by  some  other  means  other  than  cash?  A. 
Mr.  Ely  was  an  officer  in  the  company. 

Q.  What  arrangements  had  you  made  with  him?  A. 
That  he  would  accept  participation  in  deferring  the  mort¬ 
gage  and  by  agreement  he  would  release  the  $8,000. 

Q.  He  would  release  it  before  he  got  paid?  A.  Yes, 
sir. 

Q.  How  about  the  interest  and  taxes?  A.  Well,  the 
taxes  would  naturally  have  to  be  paid. 

Q.  I  meant  taxes,  not  interest.  What  arrangements, 
had  you  made  as  to  where  you  would  get  the  money  to 
pay  the  taxes?  A.  We  had  ample  money  to  pay  those 
if  he  transferred  the  property. 

Q.  Then,  what  did  the  Decatur  Corporation  own  in 
1935  besides  this  real  estate?  A.  I  don’t  think  it  owned 
anything  besides  it. 
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Q.  It  did  not  own  any  other  property?  A.  I  don’t 
think  so. 

Q.  You  were  president?  A.  Yes,  sir. 

209  Q.  And  principal  stockholder?  A.  No,  not  prin¬ 
cipal;  one  of  the  stockholders. 

Q.  Didn’t  you  own  more  stock  than  anybody  else  at  that 
time?  A.  I  don’t  think  so.  I  may  have.  I  am  not  posi¬ 
tive. 

Q.  Didn ’t  you  testify  at  the  last  trial  you  were  the  prin¬ 
cipal  stockholder?  A.  I  don’t  recall  that. 

Q.  Do  you  know  what  the  capital  stock  was?  A.  I 
don’t  recall  offhand,  no,  sir. 

Q.  At  the  last  trial  didn’t  you  testify  that  the  total 
number  of  shares  was  $1500  ?  A.  Total  number  of  shares 
issued? 

Q.  Yes,  sir.  A.  No,  sir;  I  don’t  think  that  is  correct. 
Q.  1  don’t  know  whether  it  is  correct.  A.  It  is  about 
that  figure  but  I  don’t  remember  the  exact  figure. 

Q.  Supposing  I  read  this : 

“Mr.  Hart:  How  many  shares  these  other  peo¬ 
ple  own  does  not  show  what  Mr.  Pennybaker  did. 

‘ ‘  The  Court :  I  think  he  may  answer. 

“By  Mr.  Schwartz: 

“Q.  All  right,  sir.  A.  Mr.  Hill  had  200  shares.’’ 

210  Is  that  true?  A.  That  is  correct. 

Q.  Mr.  Shugrue  had  50  shares?  A.  Yes,  sir. 

Q.  Mr.  Oyster  had  200  shares;  is  that  true?  A.  That 
is  correct. 

“Q.  Did  you  tell  me  that  Mr.  Oyster  was  not  a 
stockholder  in  September,  1934,  or  was  it  Mr.  Shu¬ 
grue?  A.  Mr.  Shugrue  was  not. 

“Q.  How  many  shares  did  you  have?  A.  1,055 
shares. 
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“Q.  The  total  number  of  shares  was  1,500?  A. 
Outstanding. 

“Q.  Is  that  correct?  A.  Outstanding.” 

Is  it  true  that  out  of  1,500  shares  of  stock  you  owned  a 
total  of  1,055?  A.  What  date  did  you  ask  me  that  stock 
was  in  my  name? 

Q.  We  are  talking  about  September,  1935.  A.  Septem¬ 
ber,  1935. 

Q.  Yes,  sir;  and  also  in  September,  1934,  you  were  one 
of  the  principal  stockholders,  weren’t  you,  Mr.  Pennybak- 
er?  A.  Mr.  Ely  was  also  a  principal  stockholder.  I  don’t 
recall  offhand  whether  I  had  more  stock  than  Mr.  Ely,  but 
he  was  one  of  the  principal  owners  of  the  company. 
211  Q.  As  a  matter  of  fact,  I  asked  you  that  at  the 
last  trial,  and  you  never  mentioned  Mr.  Ely?  A. 
Mr.  Ely  was  one  of  them.  He  was  vice-president  and  treas¬ 
urer  of  the  company. 

Q.  He  was  vice-president  and  treasurer.  At  the  last 
trial  you  never  mentioned  him  when  I  asked  you  about  the 
stockholders?  A.  I  don’t  recall  that,  sir. 

Q.  The  company  owned  no  other  real  estate?  A.  No, 
sir. 

Q.  You  know  that  is  so?  A.  Yes,  sir. 

Q.  All  right.  Did  they  have  a  bank  account?  A.  In 
1935  I  don’t  know  whether  they  had  one  then  or  not.  If 
we  did  there  wasn’t  much  in  it  in  the  way  of  cash. 

Q.  WTiere  did  you  have  that  bank  account?  A.  In 
the  Munsey  Trust  Company  and  the  Security  and  Com¬ 
mercial  Bank. 

Q.  Did  it  have  as  much  as  $15  in  both  accounts,  to¬ 
gether  ?  A.  They  may  have  been  closed. 

Q.  Do  you  know  now,  or  can  you  say  whether  the  De¬ 
catur  Corporation,  of  which  you  were  president,  had  in  any 
bank  at  that  time  as  much  as  $15  ?  A.  I  don ’t  recall  that. 
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Q.  Well,  at  the  last  trial  you  recalled  that.  A. 

212  I  did  say  it  did  not  have  any  cash  on  hand.  It  may 
have  had  a  few  dollars. 

Q.  By  a  few  dollars,  do  you  mean  less  than  $15?  A. 
It  may  have  had  $10,  or  $15,  or  $25. 

Q.  Where  were  you  going  to  acquire  the  money  to  pay 
off  these  mortgages  aggregating  $18,000  with  interest, 
when  you  only  had  $15  or  $20  ?  I  want  to  know  if  you  had 
any  moneys  in  the  bank  to  the  credit  of  your  company  from 
which  you  could  draw  to  pay  off  the  interest.  A.  No,  sir. 
There  was  not. 

Q.  Now,  you  just  told  the  Court  that  the  company  had 
no  money.  Did  the  company  have  any  credit  anywhere? 
Had  it  gotten  any  credit  allowed  it  at  any  bank  on  its  per¬ 
sonal  note?  A.  We  had  credit,  yes.  You  mean,  at  the 
time  the  contract  was  signed? 

Q.  In  September,  1935,  or  August,  1935,  did  the  com¬ 
pany  have  any  credit  allowed  where  it  could  go  into  any 
bank  on  its  personal  note  and  borrow  money?  A.  We  had 
made  arrangements.  When  Mr.  Friedman  signed  this  con¬ 
tract  there  was  a  lapse  of  two  or  three  days  before  the 
contract  was  sent  to  the  Decatur  Corporation,  and  during 
that  time  we  took  up  with  the  National  Trust  &  Savings 
Company  to  accept  their  $40,000  trust  on  this  property,  to 
put  it  up  as  collateral  with  the  National  Trust  &  Savings 
Company  of  this  city. 

213  Q.  In  other  words,  you  had  made  arrangements 
that  the  National  Savings  &  Trust  Company  would 

accept  a  $40,000  trust  of  Mr.  Friedman’s  purchase  trust?  A. 
Yes,  sir. 

Q.  But  independently  of  what  would  come  from  Mr. 
Friedman ’s  trust,  did  you  have  any  means  of  paying  out  any 
personal  moneys  of  the  corporation  or  of  yourself?  A.  I 
could  arrange  to  get  what  I  needed  to  close  the  transaction. 
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Q.  Do  you  remember  my  asking  you  about  this  at  the  last 
trial?  A.  I  remember  some  of  it. 

Q.  You  remember  at  the  last  trial  I  asked  you  this  ques¬ 
tion:  You  had  no  personal  borrowing  capacity,  did  you? 
A.  No.  I  mean  security  at  that  time. 

Q.  Your  signature  in  the  way  of  credit  standing  was 
worthless?  A.  That  all  depends. 

Q.  At  that  time  there  were  thousands  of  dollars  worth 
of  judgments  against  you?  A.  Deficiency  judgments,  yes, 
sir. 

Q.  They  were  uncollectible.  Nobody  had  been  able  to 
collect  on  those  judgments?  A.  Lots  of  them  have  been 
settled. 

Q.  Nobody  at  that  time  had  been  able  to  collect 
214  any  of  them  against  you.  Answer  that  yes  or  no. 

Mr.  Magee :  May  it  please  the  Court,  the  difficulty 
of  the  question  put  is  that  he  is  trying  to  show  that 
the  Decatur  Corporation — 

The  Court  (interposing) :  He  said  the  Decature 
Corporation  had  no  assets  but  that  he  could  arrange 
to  get  the  money  to  pay  off  these  trusts  in  order  to 
give  clear  title. 

Mr.  Magee :  Yes ;  for  the  Decatur  Corporation. 

The  Court:  For  the  Decatur  Corporation.  Now, 
of  course,  Mr.  Schwartz  has  a  right  to  cross-examine 
him  to  explore  that  statement  of  his. 

Mr.  Magee:  Exactly,  as  to  the  Decatur  Cor¬ 
poration. 

The  Court:  I  think  he  said  he  was  going  to  raise 
it  personally. 

A.  On  behalf  of  the  Corporation. 

By  Mr.  Schwartz : 

Q.  You  were  going  to  raise  it  personally  through  per- 
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sonal  means  i  A.  Through  connections,  with  other  connec¬ 
tions  with  the  company. 

By  the  Court : 

Q.  Bo  you  mean  you  were  acting  for  the  Corporation 
and  the  Corporation  would  be  able  to  get  the  money?  A. 
Yes,  sir,  I  could;  not  myself,  personally. 

The  Court :  I  think  that  cross-examination  is  im¬ 
proper. 

215  Mr.  Magee :  I  move  that  it  be  stricken  and  the  jury 
be  instructed  to  disregard  that. 

The  Court:  It  will  be  stricken  and  you  are  in¬ 
structed  to  disregard  it. 

By  Mr.  Schwartz : 

Q.  I  understand  your  testimony  now  is  that  the  Decatur 
Corporation  would  have  been  able  to,  independently  of  Mr. 
Friedman,  obtain  moneys  to  take  care  of  this  mortgage  in¬ 
debtedness  ;  is  that  right  ?  A.  If  the  property  w’as  sold. 

Will  you  repeat  that  question? 

(The  pending  question  was  read  by  the  reporter.) 

A.  I  don’t  understand  how  you  mean  that. 

Q.  You  said  before,  as  I  understood  it,  and  correct  me 
if  I  am  wrong,  that  you  could  have  raised  on  behalf  of  the 
Decatur  Corporation  through  the  people  interested  in  it  the 
money  needed  to  clear  title  to  this  property.  A.  If  the 
property  was  sold. 

Q.  Without  Mr.  Friedman’s  consummation  of  the  con¬ 
tract  you  could  not  do  it ;  is  that  right?  A.  If  wTe  got  a  con¬ 
tract  for  the  purchase  of  the  property  I  could  arrange  to 
pay  off  the  mortgages. 

Q.  Let  me  see  if  I  can  get  this  straight.  Did  you  testify 
at  the  last  trial — do  you  remember  my  asking  you  this 
question : 

“Q.  Now,  did  the  Decatur  Corporation,  or  did 


216 


128 


you,  personally  or  was  there  any  source  available 
from  which  payment  to  discharge  these  obligations 
—  ”  those  obligations  being  the  trusts  and  the  taxes 
or  overdue  iuterest — “which  I  have  just  mentioned, 
could  be  obtained,  exclusive  of  what  you  might  real¬ 
ize  from  the  payment  of  the  purchase  price  by  Mr. 
Friedman?” 

Now,  let  me  repeat  that  question: 

“Q.  Now,  did  the  Decatur  Corporation,  or  did 
you,  personally,  or  was  there  any  source  available 
from  which  payment  to  discharge  these  obligations, 
which  1  have  just  mentioned,  could  be  obtained,  ex¬ 
clusive  of  what  you  might  realize  from  the  payment 
of  the  purchase  price  by  Mr.  Friedman!” 

The  Court:  You  are  reading  from  what  he  testi¬ 
fied  to! 

Mr.  Schwartz :  Y es. 

The  Court:  Read  his  answer. 

By  Mr.  Schwartz : 

Q.  And  didn’t  you  then  say : 

“A.  Only  through  the  performance  of  the  con¬ 
tract. 

“Q.  Only  through  the  amount  of  funds  you 
would  derive  from  Mr.  Friedman?  A.  That  is  true. 

“Q.  In  other  words,  the  only  funds  available 
217  would  be  what  moneys  would  come  to  you  from  being 
paid  by  Mr.  Friedman  through  his  performance  of 
the  contract?  A.  Yes,  sir,  that  is  all.  The  Corpora¬ 
tion  had  no  funds.” 

Is  that  so? 

The  Court :  Now,  ask  him  whether  those  questions 
were  asked. 
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By  Air.  Schwartz : 

Q.  Do  you  recall  those  questions  being  asked  and  those 
answers  being  given  ?  A.  Yes ;  but  still  you  did  not  inter¬ 
pret  what  I  said  correctly. 

The  Court:  You  read  it  again  and  let  the  witness 
explain  it. 

Mr.  Schwartz :  That  is  what  he  said. 

Q.  Is  that  right?  A.  Yes,  sir. 

Q.  Now,  do  you  want  to  interpret  it  differently  at  this 
time  and  explain  your  answer?  A.  Yes.  I  say,  with  still 
a  contract  in  existence  from  a  bona  fide  purchaser  I  could 
arrange  to  get  the  money  from  two  or  three  sources  to  de¬ 
posit  it  with  the  Title  Company  to  clear  up  all  encum¬ 
brances  against  this  property.  But,  of  course,  I  could  not 
go  through  with  it  without  knowing  where  I  could 
218  pay  it  back.  But  with  a  bona  fide  sales  contract  in 
existence  from  a  bona  fide  purchaser  I  could  arrange 
to  pay  off  anything  against  this  property. 

Q.  How  can  you  explain  that?  Just  explain  it.  A.  I 
could  have  gone  to  my  friend  William  G.  Hill  and  could 
have  arranged  to  get  all  the  money  I  needed  to  clear  this 
property. 

Q.  Had  you  discussed  the  matter  at  that  time  with  Mr. 
Hill,  in  September,  1935?  A.  I  certainly  had. 

Q.  You  asked  him  whether  you  could  borrow  the  money 
to  clear  the  title  ?  A.  I  certainly  did.  I  went  into  the  whole 
transaction  with  Mr.  Hill. 

Q.  Why  didn’t  you  tell  the  jury  that  in  the  other  case, 
then,  instead  of  answering  the  way  you  did?  A.  I  am  sor¬ 
ry,  but  I  think  I  answered  any  questions  you  asked  me. 

Q.  At  that  time  you  said  that  the  only  way  you  could 
raise  the  money  to  pay  off  the  encumbrances  was  through 
the  performance  by  Mr.  Friedman,  and  now,  as  I  under- 
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stand  your  testimony,  that  is  not  true,  but  that  you  could 
have  arranged  it  independently.  A.  I  had  to  have  a  sales 
contract,  and  if  I  had  a  bona  fide  sales  contract  I  could  ar¬ 
range  to  get  the  money. 

219  Q.  In  handling  it  that  way  you  mean  it  would 
have  been  necessary  for  Mr.  Hill  to  have  put  up  the 

cash.  For  instance,  if  it  took  $20,000  or  $25,000,  or  what¬ 
ever  it  was,  Mr.  Hill  would  have  to  put  up  the  cash  and 
would  have  waited  and  the  property  would  then  have  been 
cleared  up,  but  supposing  Mr.  Friedman  then  did  not  choose 
to  perform  the  contract?  A.  If  the  deposit  had  been  made 
with  the  Title  Company  with  this  bona  fide  contract,  the  de¬ 
posit  would  have  paid  off  the  indebtedness,  and  then  the 
thing  automatically  goes  through. 

Q.  In  other  words,  you  were  not  in  a  position  to  make  a 
conveyance  of  this  property,  free  and  clear  of  all  liens,  to 
Mr.  Friedman,  but  you  would  have  been  required  to  have 
gone  to  the  Title  Company  and  put  up  $20,000  or  $25,000, 
whatever  the  amount  would  have  been  required,  and  then  if 
Mr.  Friedman  at  the  same  moment  had  put  up  his  money, 
then  Mr.  Hill  would  have  been  willing  that  his  money  was  to 
be  used  to  pay  off  those  encumbrances;  is  that  what  you 
meant 

Mr.  Magee :  He  has  testified  to  that. 

The  Court :  This  is  cross-examination. 

A.  Mr.  Hill  was  willing  to  deposit  his  money  with  the 
Title  Company  to  be  used  for  this  purpose  to  clear  up  any¬ 
thing  against  this  property.  There  was  a  letter  of  instruc¬ 
tions  to  that  effect. 

Bv  Mr.  Schwartz: 

Q.  Just  answer  my  question.  What  I  want  to 

220  know  is  whether  the  deposit  of  Mr.  Friedman’s 
money  in  the  Title  Company  would  be  a  condition 

precedent  to  Mr.  Hill’s  putting  up  what  money  was  requir- 
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ed,  or  whether  or  not  Air.  Hill  was  willing  to  pay  off  that 
trust,  and  then  go  over  to  Air.  Friedman  and  say  to  him, 
after  the  trust  had  been  paid  off — take  a  deed  over  to  him 
and  say,  “Here  is  the  deed;  lam  giving  you  a  deed  to  that 
property.  ’  ’ 

Air.  Alagee :  That  is  argument  and  that  is  beyond 
the  necessities  of  the  case,  your  Honor. 

The  Court :  Overruled. 

A.  That  is  not  the  custom  to — 

By  Air.  Schwartz : 

Q.  Just  answer  my  question.  I  want  to  know  what  your 
understanding  is  of  the  arrangement  made  with  Air.  Hill. 
A.  Aly  arrangement  with  Air.  Hill  was  to  deposit  the  money 
in  the  title  company  to  be  used  when,  as,  and  if  Air.  Fried¬ 
man  complied  with  his  end  of  the  contract. 

Q.  And  not  otherwise?  A.  To  be  used  for  that  purpose. 
That  is  true. 

Q.  In  other  words,  the  arrangement  you  made  with  Air. 
Hill  in  1935  was  dependent  upon  Air.  Friedman’s  first  being 
present  at  the  title  company  to  pay  his  money,  and  then  Air. 
Hill  was  willing  that  the  other  money  was  to  be  used  to  pay 
off  the  trust?  A.  Air.  Hill  was  willing  to  put  up  his  money 
for  us. 

221  In  putting  it  up,  the  title  company  was  his  agent 
and  he  could  have  gotten  it  back?  A.  That  is  right. 
Q.  He  was  not  willing  to  put  up  the  money  until  Air. 
Friedman  first  performed  his  end,  without  knowing  at  all 
it  was  going  through?  A.  It  could  have  been  performed 
simultaneously. 

Q.  He  had  to  know  that  Air.  Friedman  was  going  through 
before  he  was  willing  to  put  up  the  money?  A.  Either  Air. 
Friedman  or  any  bona  fide  purchaser. 
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Q.  Now,  there  came  a  time,  I  understood  you  to  say, 
when  you  had  some  conversations  with  Mr.  Friedman  and 
Mr.  Letzkus  about  some  plans.  You  said,  first,  you  had 
never  gotten  any  plans,  but  later  you  said  there  were  some 
plans  given  to  you  by  Mr.  Letzkus  and  taken  over  to  the  War 
Department.  A.  The  plan  at  the  time  for  zoning. 

Q.  I  am  not  talking  about  zoning  plans.  I  am  talking 
about  plans  and  sketches  for  the  proposed  wiiarf.  A.  Yes. 
Mr.  Letzkus  furnished  me  with  a  sketch  sometime  during 
the  summer.  It  w^as  not  a  finished  drawing  that  the  War 
Department  required. 

Q.  You  took  them  over  to  the  "War  Department,  and  Mr. 
Letzkus  told  you  w’hat  Mr.  Friedman  required ;  is  that  right? 
A.  Yes. 

Q.  And  the  form  of  them  was  not  wiiat  was  want- 
222  ed  by  the  War  Department,  so  you  told  Mr.  Letzkus 
that ;  is  that  true  ?  A.  That  is  correct. 

Q.  So  that  it  happened  that  Mr.  Letzkus  or  Mr.  Fried- 
man  never  furnished  you  with  plans  that  you  wanted  for 
the  wiiarf,  but  as  I  understand  you,  they  failed  to  put  it  in 
the  form  you  told  them  was  required?  A.  No.  The  orig¬ 
inal  sketch  did  not  comply  with  the  United  States  Engi¬ 
neer’s  idea.  It  was  just  an  idea  of  what  they  wanted. 

Q.  In  what  respect  did  it  not  comply  with  their  ideas? 
A.  I  don’t  know.  There  were  several  changes. 

Q.  And  you  told  them  later,  after  you  came  back  from 
the  War  Department,  that  some  changes  were  required? 
A.  Yes,  sir. 

Q.  Then  you  gave  them  to  Mr.  Letzkus?  A.  Either 
Mr.  Letzkus  or  Mr.  Friedman,  I  don’t  recall  which. 

Q.  When  wras  that  with  reference  to  that  date?  A.  I 
believe  in  the  summer. 

Q.  That  is  a  long  time.  A.  It  was  either  July  or  Au¬ 
gust. 


133 


Q.  Either  July  or  August?  A.  I  think  it  was  in  August. 
Q.  Was  it  after  the  pipe  line  legislation  had  gone 
through?  A.  No,  I  think  it  was  before.  I  think  it 

223  was  before  the  pipe  line  bill  passed  in  Congress. 

Q.  Was  that  wrhen  you  told  him  about  additional 
drawings  for  the  pipe  lines?  A.  I  believe  so. 

Q.  That  would  have  been  after  August  and  in  the  first 
part  of  September?  A.  Yes,  sir. 

Q.  What  did  Mr.  Friedman  or  Mr.  Letzkus  say  to  you? 
A.  I  had  an  engagement  with  Mr.  Friedman.  He  didn’t 
come  but  sent  Mr.  Letzkus.  That  was  about  the  early  part 
of  September. 

Q.  Tha*  was  about  when,  the  2nd,  3rd,  or  4th?  A.  No; 
around  the  6th,  7th,  or  8th. 

Q.  Around  the  6th,  7th,  or  8th  of  September?  A.  Some¬ 
where  in  there. 

Q.  So  that  sometime  after  August  27th  you  told  him 
you  needed  additional  plans  because  of  certain  changes 
which  had  been  suggested,  and  then  after  that  you  saw  Mr. 
Letzkus  again  somewhere  around  the  6th  or  7th  of  Septem¬ 
ber?  A.  Somewhere  in  that  neighborhood. 

Q.  There  had  been  no  talk  between  the  26th  or  the  latter 
part  of  August  and  the  6th  or  7th  of  September?  A.  I 

don’t  know.  There  mav  have  been. 

* 

Q.  But  there  was  nothing  of  any  importance?  A. 

224  I  don’t  recall  anything. 

Q.  On  the  6th  or  7th  of  September  you  saw  Mr. 
Letzkus?  A.  Yes,  sir. 

Q.  You  had  a  conversation  with  him?  A.  Yes,  sir. 

Q.  Did  he  at  that  time  furnish  you  additional  plans  ?  A. 
No,  sir. 

Q.  Did  you  talk  to  Mr.  Friedman  after  the  6th  or  7th 
of  September  and  tell  him  that  you  wanted  additional  plans  ? 
A.  I  don’t  remember  whether  I  got  in  touch  with  Mr. 
Friedman  after  that  or  not,  for  some  time. 
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Q.  When  was  the  first  time  after  you  told  Mr.  Letzkus 
that  you  needed  additional  plans,  which  was  sometime  after 
August  27th,  that  you  saw  Mr.  Letzkus  on  the  6th  or  7th  of 
September  and  you  had  not  gotten  any  additional  plans? 
When  was  the  first  time  after  that,  after  the  6th  or  7th  of 
September  that  you  saw  Mr.  Friedman  and  that  you  men¬ 
tioned  to  Mr.  Friedman  that  you  needed  additional  plans 
in  connection  with  the  wharf?  A.  After  seeing  Mr.  Letzkus 
I  did  not  take  up  the  matter  of  plans  with  Mr.  Friedman 
any  more  because  Mr.  Letzkus  told  me  they  could  not  go 
through  with  it  after  that. 

Q.  When  was  that?  A.  About  the  6th  or  7th  of  Sep¬ 
tember.  He  said  they  couldn’t  go  through  with  it. 

Q.  You  mean  Mr.  Friedman?  A.  Mr.  Letzkus. 
225  Q.  Your  engagement  was  in  connection  with  the 
plans?  A.  It  was  in  connection  with  settling  this 
transaction.  He  wanted  to  see  me  and  1  asked  to  see  him. 

Q.  Now,  did  you  tell  Mr.  Letzkus  that  you  had  talked  to 
— that  you  could  not  get  wharfage ;  that  it  was  easy  enough 
to  get  a  wharf  but  you  could  not  get  any  land  for  the  plac¬ 
ing  of  the  wharfage.  Did  you  tell  him  that?  A.  I  don’t 
recall  that. 

Q.  Did  you  tell  him  any  thing  like  that?  A.  I  don’t 
recall  making  that  statement,  no,  sir. 

Q.  Did  you  tell  Mr.  Letzkus  that  the  wharf  could  be 
gotten  and  the  pipe  line  arrangement  but  that  you  could 
not  get  any  land  from  which  to  wharf  out?  A.  No,  sir.  I 
don’t  remember  making  a  statement  like  that. 

Q.  Did  you  have  any  conversation  with  anybody  about 
your  inability  of  getting  a  waterfront  and  a  wharf?  A. 
When  I  talked  to  Mr.  Letzkus  and  also  the  engineer’s  office? 

Q.  I  am  talking  about  your  conversation  with  Mr.  Letz¬ 
kus.  A.  About  the  size  of  a  dock  he  would  wish  to  run  out 
to  the  dolphins.  That  was  my  conversation  generally  with 
Mr.  Letzkus  about  the  wharfage. 
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Q.  You  would  have  to  have  land  to  which  a  wharf 

226  was  to  be  built  and  water  frontage  before  you  had  a 
wharf?  A.  Yes. 

Q.  Did  you  tell  Mr.  Letzkus  that  there  was  not  any 
wharfage  available  at  or  near  Fifteenth  Street  and  that 
you  could  not  get  it,  but  said  to  him  that  maybe  you  could 
make  a  deal  and  get  the  Weller  property?  A.  No,  sir.  I 
didn’t  tell  him  it  that  way  at  all.  Mr.  Letzkus  came  to  me 
during  the  summer  and  said,  “We  might  want  more  land 
than  Square  1067.  Is  any  more  available?”  He  wanted 
me  to  contact  the  Wellers  and  get  a  price  on  that  land  and 
submit  it  to  Mr.  Letzkus  and  Mr.  Friedman.  That  was  a 
separate  transaction. 

Q.  The  Weller  property  is  down  in  here  (indicating  on 
map)  ?  A.  Yes,  sir. 

Q.  It  fronts  on  the  water?  A.  Yes. 

Q.  You  say  that  with  reference  to  acquiring  the  Weller 
property  because  that  would  furnish  them  with  more  land, 
and  Mr.  Letzkus  or  Mr.  Friedman  said  they  wanted  more 
land?  A.  They  wanted  more  land. 

Q.  You  did  not  tell  Mr.  Friedman  or  Mr.  Letzkus,  or 
both  of  them,  or  either  of  them,  that  the  Weller  property, 
if  they  bought  it,  would  provide  the  waterfront  for  them, 
but  they  would  have  to  have  a  permit  to  put  in  a 

227  wharf?  A.  No,  sir.  You  could  get  title  to  the  Wel¬ 
ler  property. 

Q.  They  could  not  get  title  to  it?  A.  Get  title  to  the 
waterfront. 

Q.  But  they  could  not  get  title  to  any  of  the  property 
in  Square  1067  because  that  was  in  litigation?  A.  Yes. 
The  Government  agreed  to  transfer  that  title  and  give  title 
complete,  but  the  waterfront — 

Q.  (Interposing)  The  Government  agreed  to  do  that? 
A.  Yes. 
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Q.  What  government  official  gave  you  any  agreement 
of  that  sort?  A.  What  was  that  question? 

Q.  I  say,  what  government  official  gave  you  any  agree¬ 
ment  of  that  sort  ?  A.  I  don ’t  recall  his  name.  He  had  an 
office  in  the  Barr  Building  on  the  top  floor. 

Q.  You  cannot  recall  his  name?  A.  No,  sir.  I  went  to 
see  him  because  he  had  charge  of  this  particular  property. 

Q.  What  property?  A.  The  property  under  condemna¬ 
tion  along  the  river. 

Q.  Was  he  a  government  attorney? 

Mr.  Magee:  I  object. 

The  Court:  Well,  he  said  he  didn’t  remember  his 
name  but  gave  his  location.  I  overrule  the  objection. 
228  By  Mr.  Schwartz: 

Q.  Did  you  negotiate  for  this  property?  A.  I 
got  a  price  on  the  property  and  submitted  it  to  Mr.  Letzkus 
and  Mr.  Friedman. 

Q.  What  was  that  price?  A.  I  believe  it  was  $20,000. 
It  may  have  been  more.  I  will  check  it  back  and  see.  I  am 
vague  on  that  price  right  now. 

Q.  You  know  that  is  pretty  close  to  it?  A.  I  am  not 
positive  of  it.  I  want  to  be  accurate.  If  I  make  a  state¬ 
ment  now,  I  would  like  to  be  accurate. 

Q.  Your  idea  in  dealing  with  this  was  that  you  were 
going  to  get  Mr.  Friedman  some  additional  land? 

Mr.  Magee:  That  is  not  the  testimony. 

The  Court:  He  didn’t  say  “get.”  He  said 
negotiate. 

By  Mr.  Schwartz: 

Q.  You  were  negotiating  for  this  not  because  you  were 
trying  to  provide  water  frontage  for  the  wharf  but  be¬ 
cause  it  was  to  satisfy  a  request  made  by  Mr.  Letzkus  that 
they  needed  additional  land?  A.  Well,  in  obtaining  that 
land  it  was  also  agreed,  or  tentatively  agreed  by  verbal 
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agreement,  that  if  the  title  was  clear  and  the  Government 
gave  title  to  the  waterfront  that  the  Wellers  agreed — that 
then  the  Wellers  would  transfer  or  give  title  to  the  rest  of 
the  property,  or  they  could  get  a  frontage  on  a  lease 

229  basis. 

Q.  Isn’t  it  a  fact  that  in  August  and  September, 
and  during  all  of  that  period  between  August  and  Septem¬ 
ber,  you  sought  to  get  water  frontage  and  could  not  get  it — 
A.  (Interposing)  1  am  referring,  now,  to  the — 

Q.  (Continued)  That  you  told  Mr.  Friedman  or  Mr. 
Letzkus  that  you  had  sought  water  frontage  and  could 
not  get  it;  that  you  were  trying  to  get  it  and  maybe,  you 
said,  you  could  get  the  Yacht  Club  property  and  that  you 
were  going  over  to  see  the  Yacht  Club  and  see  if  they 
would  not  surrender  their  lease;  and,  finally,  you  said  you 
could  not  get  anywhere  with  them,  but  that  this  was  the 
deal  you  had  in  mind.  And  you  said  to  Mr.  Friedman  that 
since  it  was  not  possible  to  get  any  waterfront,  if  Mr. 
Friedman  would  pay  $20,000  for  this  strip  of  land  here 
(indicating  on  map),  which  was  in  litigation  with  the 
Government  and  on  which  no  good  title  could  be  obtained, 
and  then  would  deed  to  the  United  States  Government  this 
land,  if  he  paid  $20,000  for  it,  without  any  money  in  re¬ 
turn,  the  Government  would  then  be  willing  to  lease  the 
waterfront  along  the  frontage  of  that  Weller  property;  is 
that  true?  A.  I  can  answer  that  by  saying  in  the  deed¬ 
ing  of  the  property  you  would  not  deed  the  property  back 
to  the  Government.  They  are  only  deeding  this  to  the 
water  line  of  the  property,  but  the  rest  of  the  property  to 
be  used  would  be  sound,  true,  and  a  good  title.  In  other 
words,  the  Government  did  not  want  to  own  any 

230  water  frontage. 

Q.  I  was  just  relating  a  conversation  between 
you  and  Mr.  Letzkus  or  Mr.  Friedman.  Is  that  true  or  not? 
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A.  If  you  will  let  me  elaborate  I  will  try  to  answer  you. 
During  the  summer  the  question  of  a  wharf  came  up  and 
I  told  them  possibly  we  could  get  land  from  the  United 
States  Engineer’s  office  that  would  bring  them  up  to  Fif¬ 
teenth  Street.  They  submitted  a  plan  of  how  wide  they 
wanted  the  dock  going  out  into  deep  water  for  the  dolphins. 
They  gave  me  drawings  which  were  presented  and  accepted 
by  the  United  States  Engineers.  They  decided  they  want¬ 
ed  wharfage  to  tie  up  to,  and  I  drew’  up  a  separate  transac¬ 
tion  to  negotiate  for  any  land  I  could  get,  but  that  had 
nothing  to  do  with  my  contract  to  sell  the  property  up 
above. 

Q.  Now’,  I  still  want  to  know:  Did  you  tell  Mr.  Letzkus, 
and  answ’er  yes  or  no,  or  Mr.  Friedman  that  you  w’ere  un¬ 
able  to  get  w’harfage  in  connection  with  this  transaction 
except  through  the  purchase  of  the  Weller  property,  or 
substantially  the  same  basis  I  have  indicated?  A.  No, 
sir.  I  don’t  recall  making  that  statement. 

Q.  Did  you  tell  Mr.  Friedman  or  Mr.  Letzkus,  or  either 
of  them,  that  you  learned  you  could  not  get  a  wharf  at  the 
foot  of  Fifteenth  Street  because  it  w’as  a  public  street?  A. 
No,  sir.  I  thought  w’e  could  get  it  there. 

Q.  You  found  out  aftenvards  that  you  could 
231  never  get  it?  A.  No,  I  never  did. 

Q.  Didn’t  you  tell  them  afterwards  you  found  out 
you  could  not?  A.  No,  sir.  I  don’t  recall  that  statement. 

Q.  You  don't  recall  saying  that  to  Mr.  Letzkus  or  to 
Mr.  Friedman?  A.  No,  sir. 

Q.  Now’,  in  order  to  get  land  fronting  on  the  river  you 
don’t  have  to  put  a  wharf  up  to  acquire  land  on  the  w’ater- 
front? 

Mr.  Magee :  That  calls  for  a  conclusion  of  law. 

Mr.  Schw’artz :  If  he  knows. 

The  Court:  Do  you  object? 
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Mr.  Magee:  I  certainly  do. 

The  Court:  I  sustain  the  objection. 

By  Mr.  Schwartz: 

Q.  I  am  speaking  now  of  wharfs,  the  erection  of  wharfs 
over  which  the  engineer  commissioner  had  control.  Would 
anything  have  prevented  you  from  getting  waterfront 
property  at  or  near  Fifteenth  Street? 

Mr.  Magee:  That  is  immaterial  about  a  wharf. 

Mr.  Schwartz:  Wharfage  facilities. 

The  Court:  I  overrule  the  objection. 

A.  I  didn’t  try  to  get  any  waterfront  property.  I  did 
not  try  to  buy  any  waterfront  property. 

Bv  Mr.  Schwartz: 

232  Q.  Or  to  lease  it?  A.  I  tried  to  lease  it. 

Q.  What  if  anything  prevented  you,  and  I  am  not 
speaking  of  wharfs,  from  getting  waterfront  property? 

Mr.  Magee :  That  is  irrelevant  entirely,  your  Hon¬ 
or.  It  is  not  a  question  of  getting  waterfront  prop¬ 
erty.  All  we  have  here  is  a  wharf. 

The  Court:  How  can  you  have  a  wharf  without 
being  on  the  edge  of  the  stream  ? 

Mr.  Magee:  The  Government  gives  the  right  to 
use  the  base  of  Fifteenth  Street.  You  don’t  need 
title. 

The  Court:  I  overrule  the  objection. 

A.  Nothing  would  prevent  us  from  leasing  waterfront 
from  the  United  States  Engineers. 

By  Mr.  Schwartz: 

Q.  Did  you  ever  apply  for  a  lease?  A.  I  could  not  ap¬ 
ply  for  a  lease. 

Q.  Was  there  any  property  not  under  lease  other  than 
the  Weller  tract  in  the  area?  A.  There  is  a  lot  of  property 
under  lease  there. 
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Q.  I  asked  you  if  there  was  any  property  not  under 
lease?  A.  I  would  not  know. 

Q.  You  didn’t  inquire  and  you  don’t  know  whether  there 
was  or  not?  A.  I  would  not  know  whether  there  was 

233  not  any  property  under  lease,  no,  sir. 

Q.  Now,  you  stated  in  your  direct  examination 
that  you  had  been  in  the  real  estate  business  for  a  good 
many  years?  A.  Yes,  sir. 

Q.  You  have  sold  and  bought  property?  A.  Yes,  sir. 
Q.  You  had  made  deals  with  Mr.  Friedman  before?  You 
sold  him  a  property  before?  A.  Yes,  I  had. 

Q.  You  sold  him  a  piece  of  property  at  Eleventh  and 
V  ?  A.  Not  at  Eleventh  and  V ;  Fourteenth  and  Belmont. 

Q.  Did  you  sell  him  any  other  properties?  A.  I  don’t 
recall.  Yes,  I  did  sell  the  property  at  Eleventh  and  V. 

Q.  Did  you  sell  any  property —  A.  (interposing)  I  own¬ 
ed  that  property. 

Q.  Did  you  sell  any  property  at  New  York  Avenue  and 
0  Street?  A.  New  York  and  0? 

Q.  Yes?  A.  I  don’t  recall  any,  no,  sir. 

Q.  Didn’t  you  sell  as  a  real  estate  broker  the  property 
at  New  York  Avenue  and  0?  A.  I  don’t  know.  I  don’t 
recall.  I  may  have.  I  don’t  recall  it  offhand,  sir. 

234  Q.  This  property  was  originally  second  commer¬ 
cial  before  it  was  changed  to  industrial?  A.  Yes, 

sir. 

Q.  Did  that  in  your  opinion  increase  or  enhance  the 
value  of  that  property?  A.  By  zoning  it  second  commer¬ 
cial? 

Q.  By  zoning  it  as  industrial.  Did  that  enhance  or  in¬ 
crease  the  value  of  that  property  over  and  above  what  it  was 
before?  A.  I  think  it  increased  its  value  for  commercial 


purposes. 
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Q.  Substantially?  A.  It  certainly  increased  its  valu^ 
for  commercial  purposes.  ] 

Q.  Would  you  say  substantially  or  slightly?  A.  Ij 
should  say  it  was  much  more  valuable;  yes,  substantially^ 
much  more  valuable. 

Q.  Did  the  legislation  which  would  enable  it  to  be  used 
for  a  gasoline  and  petroleum  terminal;  that  is,  legislation 
that  permitted  the  owner  of  that  property  to  have  pipe 
lines — did  that  increase  its  value  or  depreciate  its  value?  A. 
Increased  it. 

Q.  Substantially  or  slightly?  A.  It  substantially  in¬ 
creased  its  value;  yes,  sir. 

Q.  So  that  when  you  got  that  legislation  through  in 
June,  1935, — not  the  legislation,  but  when  you  got  the 

235  rezoning  through  in  June,  1935,  you  substantially  in¬ 
creased  the  value  of  that  property?  A.  Yes,  sir. 

Q.  And  again,  on  August  27th,  when  the  Act  of  Con¬ 
gress  was  passed  by  which  pipe  lines  were  laid,  that  again 
substantially  increased  its  value?  A.  Yes,  sir. 

Q.  So  that  in  June,  1935,  it  was  worth  substantially  more 
than  it  had  been  worth  the  preceding  month  or  any  time 
recently  by  changing  the  zoning?  A.  Yes,  sir. 

Q.  And  in  August,  1935,  when  that  legislation  was  pass¬ 
ed,  the  property  was  worth  still  more  than  it  had  ever  been 
worth  before?  A.  That  is  true,  in  my  opinion. 

Q.  You  had  served,  I  think,  in  the  capacity  of  making 
appraisals  for  banks?  A.  I  have  made  some  appraisals. 

Q.  For  the  National  Savings  &  Trust  Company  and  the 
Munsey  Trust  Company?  A.  Yes,  sir. 

Q.  They  had  a  lot  of  confidence  in  your  judgment  in 
values?  A.  I  appraised  the  property  for  them. 

Q.  You  would  not  have  deceived  them  in  any  re- 

236  spect?  A.  I  have  not. 

Q.  And  you  never  have  ?  A.  No,  sir. 
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Q.  You  testified  before  the  Court  and  jury  here  that 
in  your  opinion  in  September  and  on  through  to  January 
this  property  was  worth  55  cents  a  foot  ?  A.  No.  I  said  in 
1936,  I  think  I  testified. 

Q.  In  1936  it  was  worth  50  cents  a  foot  ?  A.  Yes,  sir. 

Q.  In  1929  this  property,  of  course,  was  not  worth  as 
much  as  it  was  in  1935  or  1936,  was  it?  A.  It  was  worth 
more  in  1935  than  in  1929. 

Q.  No  doubt  about  that?  A.  No,  sir. 

Q.  It  was  worth  more  in  1935  and  1936  than  it  had  ever 
been  worth  prior  to  that  time. 

Mr.  Magee :  He  didn’t  say  that  at  all. 

Mr.  Schwartz:  He  said  that. 

The  Court:  Ask  the  question. 

By  Mr.  Schwartz: 

Q.  Didn’t  you  say  that  the  property  in  1935  and  1936, 
after  this  legislation  was  passed  and  the  property  was  re¬ 
zoned,  was  worth  more  than  it  had  ever  been  worth?  A. 
I  said  it  was  worth  more.  You  mentioned  back  of  1929.  I 
don’t  know  what  it  was  worth  before  that. 

237  Q.  It  was  worth  more  in  1935  and  1936  than  be¬ 
fore  and  during  your  ownership  of  the  property?  A. 
It  was  worth  more  in  1935,  yes,  sir,  than  it  had  been. 

Q.  Did  you  ever  have  occasion  to  make  an  appraisal  for 
the  National  Trust  Company  concerning  this  property?  A. 
I  applied  for  a  lease  on  it. 

Q.  What  did  you  tell  the  National  Trust  Company  the 
value  of  that  property  was?  A.  I  don’t  remember.  That 
was  in  1929. 

Q.  Well,  tell  the  Court  and  jury.  A.  I  could  not  re¬ 
call. 

Q.  Well,  I  will  show  you  what  purports  to  be  a  copy  of 
a  letter  from  you  to  the  National  Savings  &  Trust  Company 
and  ask  you  if  you  will  read  that  letter,  dated  November  27, 
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1929,  which  embraces  your  judgment  about  the  value  of  this 
property.  A.  (Examining  letter)  Yes,  sir. 

Q.  Do  you  remember  that  letter?  A.  Yes,  sir. 

***** 

238  Q.  So  you  wrote  the  National  Savings  &  Trust 
Company  the  letter  I  showed  you  before  recess?  A. 

Yes,  sir. 

Mr.  Schwartz :  I  will  ask  that  this  letter  be  marked. 
(A  letter  dated  November  27,  1929,  from  Mr.  Pen¬ 
ny  baker  to  the  National  Savings  &  Trust  Company 
was  marked  “Defendant’s  Exhibit  No.  3.”) 

Mr.  Magee :  Are  you  offering  that  in  evidence? 
Mr.  Schwartz:  I  am  going  to. 

By  Mr.  Schwartz: 

Q.  In  this  letter  you  wrote  to  the  National  Savings  & 
Trust  Company  and  gave  them  your  opinion  of  the 

239  value  of  this  property?  A.  Yes,  sir. 

Q.  You  were  writing  only  about  the  property 
which  covered  Lots  10  and  12  to  18,  but  you  were  not  talking 
about  the  property  north  of  that  and  just  south  of  the  rail¬ 
road  track — I  mean,  south  of  that?  A.  I  don’t  think  we 
included  the  railroad  property  in  that. 

Q.  So  that  at  that  time  the  property  was  even  worth  less 
than  it  was  at  the  present  time,  in  1935?  A.  That  was  in 
1929;  yes. 

Q.  What  I  am  driving  at  is  that  after  November,  1929, 
you  did  not  own  the  property  which  you  subsequently  ac¬ 
quired  from  the  railroad  company?  A.  That  is  right. 

Q.  When  you  acquired  that  property  from  the  Railroad 
Company,  the  additional  strip  of  ground  which  has  been 
offered  in  evidence  covered  by  the  deed  from  the  Railroad 
Company,  that  increased  and  enhanced  the  value  of  the  rest 


of  the  other  tract!  A.  Yes,  together  with  the  other  facil¬ 
ities. 

Q.  Yes.  It  enhanced  the  value  of  the  whole  tract?  A. 
Yes,  sir. 

Q.  And  that  provided  railroad  facilities  which  you  at 
that  time  did  not  have?  A.  Railroad  facilities? 

240  Q.  Y’es.  A.  No  more  than  we  had  all  along. 

Q.  When  you  acquired  that  property  from  the 
Railroad,  there  was  a  spur  which  ran  off  the  railroad  which 
gave  you  an  additional  siding,  did  it  not?  A.  There  was  a 
spur  which  ran  off  there. 

Q.  And  when  you  acquired  the  property  from  the  Rail¬ 
road  that  enhanced  the  value  of  the  rest  of  the  land?  A. 
Y'es,  with  the  other  facilities  together. 

Q.  Substantially  or  only  slightly?  A.  No,  I  think  sub¬ 
stantially. 

Q.  So  that  the  property  in  1935  was  worth  substantially 
more  than  it  was  worth  in  1929,  1930,  and  all  through  that 
period,  lirst,  because  you  had  it  changed  from  second  com¬ 
mercial  to  industrial  and,  second,  you  had  obtained  Con¬ 
gressional  legislation  for  the  laying  of  pipe  lines,  and  finally 
because  you  had  also  obtained  additional  ground  right  off 
the  railroad.  That  is  true,  isn’t  it?  A.  That  is  true. 

Q.  Now,  if  wharfage  were  available  that  would  increase 
still  more  the  value  of  that  property?  A.  I  think  it  was 
valuable. 

Q.  Just  answer  the  question.  A.  That  is  what  I  say. 

Q.  I  say,  if  wharfage  were  available. 

241  The  Court :  Perhaps  you  had  better  reframe  your 
question. 

Bv  Mr.  Schwartz: 

•» 

Q.  Assuming  that  wharfage  would  have  been  made  avail¬ 
able,  would  that  have  increased  and  enhanced  the  value  of 
the  property  still  more?  A.  Yes,  it  would. 


145 


Q.  In  1929  you  wrote  the  National  Savings  &  Trust 
Company  this  letter!  A.  Yes,  sir. 

Q-  And  in  ihis  letter  you  stated  as  follows : 

“It  is  our  intention  to  consolidate  this  property 
with  the  property  of  Mr.  W  eller  by  petitioning  Con¬ 
gress  to  close  Water  Street  and  M  Street.  This  will 
give  us  well  over  100,000  feet  of  ground  with  wharf 
and  railroad  facilities  and  street  frontage  on  Four¬ 
teenth,  Fifteenth,  and  L  Streets.  As  is  shown  in  the 
accompanying  plat,  the  Railroad  owns  Lots  20  and 
19.  They  will  allow  us,  however,  to  use  this  property 
for  sidings.  By  closing  the  alley  in  Square  1067,  we 
will  gain  over  10,000  feet,  which  will  make  a  total 
of  52,000  square  feet  in  the  property  on  which  these 
notes  are  secured.” 

What  did  you  mean  by  closing  the  alley?  A.  If  you  get  the 
railroad  property  then  you  own  all  the  property  adjoining 
the  alley  and  you  have  a  right  to  close  it  by  petition- 
242  ing  the  District  authorities. 

Q.  So  that  when  you  acquired  the  railroad  prop¬ 
erty,  or  would  have  acquired  the  railroad  property,  and  you 
subsequently  did,  and  which  you  contracted  to  sell  to  Mr. 
Friedman,  you  would  have  had  the  right  to  close  the  alley? 
A.  You  would  have  to  request  it,  and  it  costs  a  little  some¬ 
thing  to  do  that. 

Q.  It  is  just  a  matter  of  drawing  pleadings?  A.  No. 
You  have  to  pay  for  the  ground,  but  it  is  not  expensive. 

Q.  About  how  much?  A.  I  don’t  know.  You  have  to 
pay  for  the  ground.  The  District  charges  something  for  the 
ground.  They  don’t  give  it  to  you. 

Q.  Anyway,  that  would  have  added  additional  ground 
to  it  ?  A.  That  is  right. 

Q.  So,  when  you  testified  before  and  said  there  would 
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bo  60,000  feet,  which  you  said  was  worth  50  cents  a  foot  in 
your  opinion,  you  excluded  the  alleys?  A.  That  is  true. 

Q.  But  you  never  included  those  alleys  in  making  the 
calculation  because  you  never  acquired  that  property  by  a 
small  additional  charge  for  closing  the  alleys  when  you  ac¬ 
quired  the  railroad  property?  A.  I  didn’t  think 

243  there  was  any  question  about  that. 

Q.  You  say,  on  November  27,  1929:  “In  our  opin¬ 
ion,  this  property  is  worth  at  least  $1.00  a  foot  at  present, 
and  as  a  single  unit’’ — is  that  right?  A.  As  a  single  unit? 

Q.  “In  our  opinion,  this  property  is  worth  at  least  $1.00 
a  foot  at  present.’’  That  is  what  you  told  the  National  Sav¬ 
ings  &  Trust  Company?  A.  That  is  true. 

Q.  That  is  what  you  said  in  1929  concerning  the  same 
property.  You  now  tell  the  Court  and  jury  you  think  it  is 
worth  50  cents  a  foot,  notwithstanding  during  that  period 
the  property  had  enhanced  in  value  because  of  the  addition 
which  you  mentioned. 

Mr.  Magee:  What  year?  He  has  testified  in  1936. 

A.  There  was  a  reason  for  that  in  my  opinion. 

Mr.  Magee:  Give  the  time  when  you  ask  the  ques¬ 
tion.  The  valuation  was  in  1936. 

Mr.  Schwartz:  Don’t  let  us  have  any  misunder¬ 
standing  about  this. 

By  Mr.  Schwartz: 

Q.  Didn’t  you  say  in  answer  to  the  Court’s  question,  or 
in  answer  to  Mr.  Magee’s  question  suggested  by  the  Court, 
that  the  period  you  were  covering  in  your  testimony  ex¬ 
tended  from  September,  1935,  through  January,  1936? 

244  Mr.  Magee:  No.  I  didn’t  ask  any  such  question. 
The  record  will  bear  me  out. 

A.  No,  sir.  I  said  1936. 
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By  Mr.  Schwartz: 

Q.  You  didn’t  say  that?  A.  I  definitely  repeated  1936, 
the  value  of  the  property  in  1936.  That  was  my  opinion 
of  the  value  of  the  property. 

Q.  What  was  its  value  in  September,  1935?  A.  I  think 
it  was  worth  more  then  than  in  1936. 

Q.  In  September,  1935,  what  was  it  worth? 

Mr.  Magee:  I  think  that  is  irrelevant.  The  is¬ 
sue  here  is  not  1936.  The  direct  examination  was 
not  directed  to  that.  He  can  ask  whether  it  was  worth 
differently. 

The  Court :  I  overrule  the  objection.  This  man  is 
an  expert.  He  can  ask  questions  designed  to  bring 
that  out. 

Mr.  Magee:  That  is  right. 

By  Mr.  Schwartz: 

Q.  Just  answer  what  it  was  worth  in  September,  1935. 
A.  One  dollar  a  foot. 

Q.  What  was  it  worth  in  October,  1935?  A.  About  the 
same  price. 

Q.  What  would  you  say  in  November  it  was  worth?  A. 
The  same  price. 

Q.  In  December  what  was  it  worth?  A.  Well,  just 
about  the  same  in  December,  but  in  January  I  think 
245  that  is  when  the  change  took  place. 

Q.  In  December,  1935,  it  was  worth  one  dollar  a 
foot;  is  that  right?  A.  I  think  so. 

Q.  In  January,  1936,  some  change  took  place?  A.  The 
change  took  place  in  January  or  February. 

Q.  On  January  3,  1930,  you  again  wrote  to  the  National 
Savings  &  Trust  Company?  A.  I  don’t  remember  the 
date,  now. 

Q.  I  will  show  you  another  letter.  See  if  that  does  not 
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refresh  your  recollection.  A.  (Examining  letter)  I  wrote 
this  letter. 

Q.  You  wrote  that  letter ?  A.  What  was  the  date  of  that 
letter? 

Q.  January  3, 1930.  Did  you  write  that  letter?  A.  Yes, 
I  did. 

Mr.  Magee:  May  1  see  it?  (Examining  letter.) 

The  Court:  This  is  your  ease,  Mr.  Pennybaker,  or 
your  company's  case,  and  you  must  speak  louder. 

The  Witness:  L  am  sorry. 

The  Court:  You  want  the  jury  and  Court  to  hear 
you. 

The  Witness:  1  thought  1  was  talking  loud.  It 
seems  loud  to  me.  1  did  not  mean  to  speak  so  low. 

By  Mr.  Schwartz: 

Q.  With  that  letter  of  January  3,  1930,  you  trans- 
lUG  mitted  other  letters,  did  you  not?  A.  1  may  have. 
1  don't  remember  that. 

Q.  Don't  you  recall  going  to  see  some  of  your  friends 
in  the  real  estate  business  and  asking  them  to  appraise  the 
property  for  you?  A.  i  have  gotten  several  appraisals  on 
the  property,  yes,  sir. 

Q.  On  January  3,  1930,  you  submitted  with  your  letter 
other  letters,  or  shortly  thereafter  additional  letters  from 
other  persons  whom  you  had  appraise  the  property  at  your 
instance,  to  the  National  Savings  &  Trust  Company?  A. 
That  is  true,  yes,  sir. 

Q.  And  you  handed  those  letters  in  as  your  representa¬ 
tions  of  those  people's  ideas  of  the  value  of  this  property? 
A.  That  is  right. 

O.  And  they  represented  your  ideas  as  to  value?  A. 
Yes,  sir. 

Mr.  Schwartz:  l  will  ask  that  this  letter  be  mark¬ 
ed. 
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(The  letter  dated  January  3, 1930,  from  Mr.  Penny- 
baker  to  National  Savings  &  Trust  Company  was 
marked  “Defendant's  Exhibit  No.  4.”) 

Q.  in  this  letter  you  wrote:  “As  is  shown  in  the  ac¬ 
companying  plat,  the  Railroad  owns  Lots  20  and  19.  They 
will  allow  us,  however,  to  use  this  property  for  sidings. 
By  closing  the  alley  in  Square  1007,  we  will  gain  over  10,- 
000  feet,  which  will  make  a  total  of  52,000  square  feet 
247  in  the  property  on  which  these  notes  are  secured.  In 
our  opinion,  this  property  is  worth  at  least  $1.00  a 
foot  at  present ?“  Did  you  write  the  Trust  Company  that? 
A.  Yes,  sir. 


Q.  Did  you  also  write  them:  “I  am  informed  that  the 
Steuart  Brothers  paid  $65,436  for  the  property  which  they 
own  in  Square  1024.  ”  A.  Yes,  I  did  write  that. 

Q.  Did  you  write  them  also? 

“In  view  of  the  building  program  now  being  under¬ 
taken  by  the  District  Government,  this  property  is 
felt  to  be  very  advantageously  located,  being  only 
two  blocks  south  of  Pennsylvania  Avenue  and,  there¬ 
fore,  much  closer  to  the  center  of  town  for  trucking 
than  any  other  siding  property  now  available  at  any¬ 
thing  approaching  this  value.  It  seems  also  to  be 
attractive  to  other  types  of  business,  several  of  which 
have  already  begun  negotiations  for  the  purchase  of 
it,  including  the  Ford  Motor  Company,  the  Royal 
Dutch  Shell  and  the  Buick  branch  of  the  General 
Motors  Corporation.” 

A.  Yes,  sir. 

Q.  Everything  you  said  in  there  in  your  opinion  was 
true  at  that  time?  A.  Yes,  sir. 

Q.  You  presented  a  letter  to  the  National  Savings 
24S  &  Trust  Company,  dated  January  18,  1930,  from  Mr. 

Harry  G.  Birge— 

Mr.  Magee:  Show  it  to  him  and  let  him  see  it. 
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A.  I  think  I  did.  I  don't  recall  tin*  letter  now  (exam¬ 
ining  said  letter).  Vos,  >ir:  I  remember  aivina  them  that 
lot  ter. 

By  Mr.  Schwartz: 

(t>.  Mr.  Birae  know*  somethina  about  real  estate.'  A. 
Ves.  lie  was  quite  an  authority. 

(,)•  You  suhmitted  his  letter  to  the  National  Savina's  A: 
Trust  Company  as  your  representation  of  its  value.’  A. 
Yes.  sir. 

Mr.  Sehwartz:  i  will  ask  that  this  letter  he  marked. 
(The  letter  dated  January  IS.  1030,  from  Mr.  Birae 
to  Mr.  lYnnybaker  was  marked  “  Defendant *s  Ex¬ 
hibit  No.  5.’*) 

By  Mr.  Schwartz: 

(.).  I  read  from  this  letter  addressed  to  Mr.  lYnnybaker: 

“January  18th,  1930. 

James  V.  lYnnebaker,  Ksq., 

1320  K.  Street,  X.W. 

Washington,  D.  (’. 

Dear  Sir: 

1  have  inspected  your  lot*  in  square  liounded  by 
Fourteenth,  Fifteenth  and  L  Streets,  Southeast.  and 
the  Pennsylvania  Kailroad  on  the  South,  eontainina 
about  Forty  thousand  s<piare  feet  of  land. 

249  “With  three  street  frontages  and  within  two 
blocks  of  lYnn.  Avenue,  aivina  a  direct  haul  to 
downtown  Washinaton,  this  land  in  my  opinion  has 
a  present  value  of  One  Dollar  per  square  toot. 

“Owina  to  the  larae  area  of  your  holding,  nearly 
one  Acre,  and  the  railroad  and  river  advantages, 
this  site  is  one  of  the  most  desirable  (close  in)  in- 
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dust  rial  locations  obtainable  for  large  business,  and 
the  value  should  increase  rapidly  with  the  growth 
<*t  \\  asliington. 

\’crv  truly  yours, 

II A  l£R  V  BIKCJK.” 

1  bat  letter  represented  your  view  about  the  property.'  A. 

At  that  time,  yes,  sir. 

'Mr.  Magee:  Are  you  offering  those  letters' 

.Mr.  Schwartz:  Yes. 

•Mr.  Magee:  He  is  offering  them  in  evidence  and 
1  have  no  objection. 

1’lie  Court:  Very  well. 

(Thereupon  l)efendant\s  Kxhibits  3,  4,  and  5  were 
received  in  evidence,  and  Xos.  M  and  4  are  in  the 
words  and  figures  following:) 

(DLFKX DANT’S  KXH1BIT  3.) 

“November  27,  1921). 

National  Savings  and  Trust  Company, 
loth  and  New  York  Avenue,  X.  \Y., 

Washington,  i).  C. 

Gent  lemon  : 

bo  “The  Trust  Company  holds  at  present  a  first 
trust  of  s22,b()0,  in  my  name,  secured  on  the  south¬ 
east  corner  of  3rd  and  1  Streets,  Northwest,  Lot 
part  ol  12,  in  Square  b(J2.  This  loan  is  not  yet  due, 
matures  July  14,  19:10,  but  I  would  like  to  take  these 
notes  out  and  substitute  for  them  a  loan  of  the  same 
amount  secured  on  42,220  square  feet,  comprising 
all  ol  Square  !<)(>< ,  except  two  large  lots  owned  by 


the  Pennsylvania  Railroad  and  lot  11  on  the  north¬ 
west  corner  of  the  square.  This  property  is  on  L 
Street,  between  14th  and  loth  Streets,  Southeast. 
All  of  tin*  square  south  of  1007  is  owned  by  Mr. 
Joseph  I.  Weller  and  is  held  in  the  names  of  his 
wife  and  daughter.  All  of  the  triangular  square 
south  of  1048  belongs  to  Mr.  Lewis  E.  Smoot  of  the 
Smoot  Sand  and  Gravel  Corporation.  In  Square 
1024,  Lots  SOO  and  7  belong  to  Leonard  P.  and  Guy 
T.  Steuart.  Lot  7  is  used  as  a  coal  yard  and  has  a 
railroad  siding  brought  up  to  it. 

“It  is  our  intention  to  consolidate  this  property 
with  the  property  of  Mr.  Weller  by  petitioning  Con¬ 
gress  to  close  Water  Street  and  M  Street.  This 
will  give  us  well  over  100,000  feet  of  ground  with 
wharf  and  railroad  facilities  and  street  frontage  on 
14th,  loth  and  L  Streets.  As  is  shown  in  the  accom¬ 
panying  plat,  the  Railroad  owns  Lots  20  and  10. 
They  will  allow  us,  however,  to  use  this  property 
for  sidings.  By  closing  the  alley  in  Square  10G7, 
we  will  gain  over  10,000  feet,  which  will  make  a 
total  of  7)2,000  square  feet  in  the  property  on  which 
these  notes  are  secured.  In  our  opinion,  this  prop¬ 
erty  is  worth  at  least  £1.00  a  foot  at  present,  and 
as  a  single  unit  with  that  of  Mr.  Weller  would  be 
worth  not  less  than  $1.7)0  a  foot.  1  am  informed 
that  the  Steuart  Brothers  paid  $65,4.'>G  for  the  prop¬ 
erty  which  they  own  in  Square  1024.  This  loan 
amounts  to  less  than  7>1G  a  foot. 

“In  view  of  the  building  program  now  being 
undertaken  by  the  District  Government,  this  prop¬ 
erty  is  felt  to  be  very  advantageously  located,  being 
only  two  blocks  south  of  Pennsylvania  Avenue  and, 
therefore,  much  closer  to  the  center  of  town  for 
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trucking  than  any  other  siding  property  now  avail- 
aide*  at  anything  approaching  this  value.  It  seems 
also  io  Ik*  attractive  to  other  types  of  business,  sev¬ 
eral  ot  which  have  already  begun  negotiations  for 
the  )>urehase  ot  it,  including  the  Ford  Motor  Com¬ 
pany,  the  lloyal  Dutch  Shell  and  the  Buiek  Branch 
ot'  the  (leneral  Motors  Corporation.  It  is  felt  that 
if  anything,  there  is  greater  security  for  this  loan 
than  tor  the  one  now  held  on  3rd  and  I  Streets. 

“The  notes  are  made  by  the  Decatur  Corporation, 
but  will  he  indorsed  by  me  and  Mr.  Hanson  E.  Ely. 

Yours  very  truly, 

•JAMES  Y.  PE XX K BAKED. 

.JYP/rds 

Inc.** 


(  DEFEX  DA  XT'S  EXHIBIT  XO.  4.) 

“JAMES  Y.  PEXXYBA KER 
Member  Washington  Beal  Estate  Board 
Washington,  1).  ( ’. 

January  3,  1930 

Xational  Savings  and  Trust  Company, 
loth  Street  and  Xew  York  Avenue,  X.W. 
Washington,  D.  C. 

( lent  lemon  : 

“I  have  an  application  from  the  Decatur  Corpora¬ 
tion  for  a  loan  of  $lo,000,  payable  on  or  before  three 
years,  bearing  interest  at  0  per  cent,  to  be  secured 
on  42,320  square  feet,  comprising  all  of  Square  1067, 
except  two  large  lots  owned  by  t lie  Pennsylvania 
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Railroad  and  Lot  11  on  the  northwest  corner  of  the 
square.  This  property  is  on  L  Street  between  14th 
and  15th  Streets,  Southeast.  All  of  the  square  south 
of  1067  is  owned  by  Mr.  .Joseph  I.  Weller  and  is 
held  in  the  names  of  his  wife  and  daughter.  All 
of  the  triangular  square  south  of  1048  belongs  to 
Mr.  Lewis  K.  Smoot  of  the  Smoot  Sand  and  Gravel 
Corporation:  In  Square  1024,  Lots  800  and  7  be¬ 
long  to  Leonard  P.  and  Guy  T.  Steuart.  Lot  7  is 
used  as  a  coal  yard  and  has  railroad  siding  brought 
up  to  it. 

“It  is  our  intention  to  consolidate  this  property 
with  the  property  of  Mr.  Weller  by  petitioning 
Congress  to  close  Water  Street  and  M  Street.  This 
will  give  us  well  over  100,000  feet  of  ground  with 
wharf  and  railroad  facilities  and  street  frontage  on 
14th,  15th  and  1.  Streets.  As  is  shown  in  the  ac¬ 
companying  plat,  the  Railroad  owns  Lots  20  and  19. 
They  will  allow  us,  however,  to  use  this  property 
for  sidings.  By  closing  the  alley  in  Square  1067, 
we  will  gain  over  10, 000  feet,  which  will  make  a 
total  of  52,000  square  feet  in  the  property  on  which 
these  notes  are  secured.  In  our  opinion,  this  prop¬ 
erty  is  worth  at  least  $1.00  a  foot  at  present,  and 
as  a  single  unit  with  that  of  Mr.  Weller  would  be 
worth  not  less  than  $1.50  a  foot.  I  am  informed  that 
the  Steuart  brothers  paid  $65,436  for  the  property 
which  they  own  in  Square  1024.  This  loan  amounts 
to  only  35c  a  foot. 

“In  view  of  the  building  program  now  being 
undertaken  by  the  District  Government,  this  prop¬ 
erty  is  felt  to  be  very  advantageously  located,  be¬ 
ing  only  two  blocks  south  of  Pennsylvania  Avenue 
and,  therefore,  much  closer  to  the  center  of  town 
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tor  trucking  than  any  other  siding  property  now 
available  at  anything  approaching  this  value.  It 
seems  also  to  be  attractive  to  other  types  of  busi¬ 
ness,  several  of  which  have  already  been  negotiating 
tor  the  purchase  of  it,  including  the  Ford  Motor 
Company,  the  Koval  Dutch  Shell  and  the  Buick 
Branch  of  the  (ieueral  -Motors  Corporation. 

Fhe  notes  are  made  by  the  Decatur  Corporation, 
but  indorsed  by  Mr.  Hanson  H.  Fly  and  by  myself. 


Yours  very  truly. 


JYP/rds 


JAMES  Y.  PEXXYBAKER.” 


By  Mr.  Schwa  Dz: 


Q.  Dn  January  20,  1930,  did  you  know  Mr.  John  T. 
Meany  ?  A.  Yes,  1  did. 

Q.  You  mentioned,  I  think,  some  connection  in  your 
real  estate  career  with  Stone  &  Fairfax?  A.  1  have  done 
some  business  with  them.  I  have  no  connection  with  them. 

Q-  Mr.  John  T.  Meany  was  president  of  Stone  &  Fair¬ 
fax  !  A.  Yes,  he  was. 


Q.  And  you  presented  a  statement  from  him?  A.  I 
don't  remember  about  the  statement.  I  remember  going 
to  him. 


Mr.  Magee:  Let  him  see  the  letter.  That  is  the 
way  to  refresh  his  recollection. 

Mr.  Schwartz:  I  will  ask  that  this  letter  be 
marked. 


(Tin*  letter  dated  January  20,  1930,  from  Mr. 
Meany  to  Mr.  Pennybaker,  was  marked  “Defend¬ 
ant's  Exhibit  Xo.  0.") 

The  Witness  (Examining  said  letter):  Yes. 


By 

Q. 


o; 


Mr.  Schwartz: 

Now,  the  letter  of  Mr.  Meany,  which  you  presented 
to  the  National  Savings  and  Trust  Company,  reads 
as  follows: 


‘‘January  20,  1930. 


Mr.  Janies  Y.  Pennvbaker, 

1512  K  Street,  N.W. 

Washington,  1).  C. 

My  dear  Mr.  Pennvbaker: 

1  am  familiar  with  the  property  located  in  Square 
1007,  which  square  is  bounded  by  Fourteenth  and 
Fifteenth  Streets  and  L  Street  and  the  Anaeostia 
River,  having  railroad  trackage  facilities,  also  a 
water  frontage  and  zoned  Second  Commercial,  which 
makes  the  property  available  for  almost  any  busi¬ 
ness  purpose,  and  in  my  opinion  this  ground  is  worth 
$1.50  per  square  foot. 

Verv  truly, 

JOHN  T.  MEANY.” 


As  a  matter  of  fact,  the  property  doesn't  have  water 
frontage,  does  it.'  A.  No,  it  does  not. 

Q.  Do  you  know  Mr.  James  St  raver  ?  A.  Yes,  indeed. 
Q.  Is  he  in  the  real  estate  business  '  A.  l^es,  sir. 

Q.  He  has  had  a  lot  of  experience?  A.  Yes. 

Q.  Following  the  real  estate  business ?  A.  I  think 
so. 

256  Q.  And  you  thought  his  experience  was  such  that 
you  would  submit  his  letter  to  the  National  Savings 
and  Trust  Company?  A.  1  got  a  letter  from  him,  did  1 
not  ?  Yes,  sir. 
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Mr.  Schwartz:  I  will  ask  to  have  this  letter  of 
January  21,  19.30,  marked  as  Defendant’s  Exhibit. 

(The  letter  dated  January  21,  1930,  from  Mr. 
Straycr  to  Mr.  Pennybaker,  was  marked  “Defend¬ 
ant's  Exhibit  Xo.  7.'’) 

Mr.  Magee:  I  have  no  objection  to  its  introduc¬ 
tion. 

Mr.  Schwartz:  This  letter  reads: 

“January  21,  1930 

Mr.  James  Y.  Pennebaker 

1520  K  Street,  N.W. 

'Washington,  D.  0. 

Dear  Sir: 

I  am  familiar  with  your  property  at  the  foot  of 
15th  Street,  Southeast,  containing  about  42,000 
square  feet. 

As  you  know,  I  have  offered  it  to  the  Ford  Motor 
Company  who  are  seriously  considering  the  pur¬ 
chase  of  it  at  $1.50  per  square  loot.  This  is  about 
the  only  location  in  the  city  limits  that  has  both  rail 
and  water  facilities,  and  for  industrial  purposes  is 
in  a  class  by  itself. 

Permission  has  been  granted  by  the  Engineer’s 
office  to  build  a  pier  out  to  deep  water  at  a  very 
257  nominal  rent  to  the  Government.  Also,  they  will 
lend  their  aid  for  a  side  track  to  the  pier  over  the 
adjoining  streets.  In  view  of  these  facts,  I  consider 
it  a  cheap  buy  at  $1.50  per  square  foot. 

Y"ours  very  truly. 


JAS.  STRAYER.” 


By  Mr.  Schwartz: 

Q.  Do  you  remember  that  letter?  A.  les,  indeed. 

Q.  At  that  time  actually  there  had  not  been  any  permis¬ 
sion  granted?  A.  Xo. 

Q.  But  with  those  things  it  would  have  been  well  worth 
$1.50  per  square  foot?  A.  It  was  well  worth  one  dollar 
a  foot  that  I  appraised  it  at. 

Q.  Xow,  I  believe  you  started  to  say  that  some  change 
started  or  occurred  in  January,  1936,  as  a  result  of  which 
this  property  was  not  worth  one  dollar  a  foot.  A.  That 
is  true. 

Q.  When  did  that  change  occur?  What  was  the  date? 
A.  It  occurred  in  January  or  February,  1936. 

Q.  Well,  which?  A.  1  don't  remember  which,  it  was 
in  the  early  part  of  1936,  either  January  or  February,  or 
early  in  1936. 

258  Q.  Did  that  have  any  relation  to  a  change  in  real 
estate  values?  A.  It  affected  real  estate  values  in 
this  section. 

Q.  In  January  or  February,  but  you  don’t  know  which? 
A.  That  is  right. 

Q.  Just  what  was  that  change?  A.  A  change  in  freight 
rates. 

Q.  Freight  rates?  A.  On  oil  and  petroleum  haulec 
into  Washington  by  railroad,  and  that  affected  the  value 
of  this  property. 

Q.  That  was  in  January  or  February  of  1936?  A.  Yes, 
sir. 

Q.  There  was  a  reduction  in  freight  rates  of  railroads 
which  affected  the  value  of  this  property?  A.  Yes,  sir. 

Q.  Tell  us  some  more  about  it.  A.  That  is  a  matter 
of  record  with  the  Interstate  Commerce  Commission. 

Q.  You  say  there  was  a  reduction  in  freight  rates?  A, 
Yes,  sir, 
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Q.  You  mean  railroad?  A.  Railroad  rates. 

Q.  Just  tell  us  how  that  affected  the  value  of  that  prop¬ 
erty.  I  don't  get  it.  A.  It  made  it  more  desirable  to 
haul  by  freight  than  by  water.  Up  to  that  time 
2->9  it  was  more  desirable  to  bring  oil  and  gas  in  by 
water.  It  was  cheaper.  That  is  why  waterfront 
property  was  in  demand,  but  the  change  in  freight  rates 
I  think  materially  reduced  the  value  of  this  property. 

Q.  In  other  words,  the  freight  rates  were  reduced  in 
January  or  February  of  1936?  A.  Yes. 

Q.  So  that  it  became  cheaper  to  haul  commodities  by 
freight  than  it  did  to  haul  them  by  water  ?  A.  I  don ’t  know 
that  it  was  cheaper,  but  the  reduction  in  freight  rates 
brought  it  down  to  the  point  where  it  was  cheaper  to  haul 
in  by  freight  than  by  water  and  made  this  property  less 
desirable. 

Q.  You  mean  to  haul  by  freight  in  January,  1936?  A. 
By  railroad. 

Q.  It  became  cheaper  than  it  did  to  haul  by  water,  or 
almost  as  cheap.  Is  that  what  you  mean?  A.  Yes,  sir. 

Q.  And  for  that  reason  the  advantage  of  water  frontage 
was  not  as  valuable  an  advantage  as  it  was  when  the  cost 
of  freight  hauling  was  a  great  deal  more.  ’  Is  that  what  you 
mean?  A.  That  is  true. 

Q.  This  property  had  access  to  the  principal  freight 
lines  running  to  the  South,  on  the  railroad?  A.  Yes, 
sir. 

260  Q.  And  it  had  that  railroad  siding?  A.  Yes,  sir. 

Q.  To  what  extent  do  you  think  the  circum¬ 
stances,  which  you  have  just  mentioned,  affected  the  value 
of  this  property?  A.  It  affected  it  very  materially.  In 
fact,  so  much  that  I  almost  lost  making  a  deal  on  the  prop¬ 
erty  that  I  finally  made. 
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Q.  What  percentage  do  you  think  it  reduced  the  value 
of  the  property?  A.  It  practically  cut  it  in  half. 

Q.  That  was  in  January,  1936,  when  that  event  oc¬ 
curred?  A.  Yes,  sir. 

Q.  When  did  you  learn  that?  A.  I  learned  about  it  in 
January  or  early  February. 

Q.  Soon  after  it  occurred?  A.  \'es,  sir. 

Q.  Do  you  know  now  whether  it  was  in  February?  A. 
No,  I  don't  recall.  January  or  in  February  was  when  I 
learned  about  it. 

Q.  Could  it  have  been  in  January?  Do  you  think  it 
could  have  been  in  January?  A.  1  think  it  could  have 
been. 

Q.  Do  you  think  it  might  have  been  prior  to  January 
30th?  A.  1  don’t  recall.  To  the  best  of  my  knowledge  it 
was  early  in  1936,  either  in  January  or  February. 
261  Q.  Did  you  make  any  representation  to  any  other 
bank  about  the  value  of  this  property  in  January, 
1936?  A.  Yes,  sir.  I  negotiated  with  the  bank  to  take 
this  property  over. 

Q.  Did  you  make  any  representation?  A.  Did  I  make 
any  representation? 

Q.  In  January,  1936,  didn’t  you  represent  to  the  bank 
that  the  property  was  worth  at  least  one  dollar  a  foot? 
A.  We  submitted  evidence  of  the  fact,  yes,  sir. 

Q.  That  was  up  to  January,  1936?  A.  I  don’t  know 
what  date. 

Q.  Do  you  know  Mr.  McKeever?  A.  Yes,  sir. 

Q.  Of  J.  A.  McKeever  Company?  A.  Yes,  sir. 

Q.  Who  are  in  the  real  estate  business?  A.  Yes,  sir. 

Q.  They  have  been  a  good  many  years  in  the  real 
estate  business?  A.  Yes,  sir. 

Q.  And  they  know  the  value  of  real  estate?  A.  I  think 
he  does. 
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Q.  You  submitted  his  judgment,  which  coincided  with 
yours,  as  to  the  value  of  the  property  in  that  area  of 

262  this  square?  A.  Yes,  sir. 

Q.  The  same  property  we  are  talking  about?  A. 

Yes,  sir. 

Q.  On  January  30,  1936,  didn’t  you  represent  to  the 
Munsey  Trust  Company  that  this  property  was  worth  at 
least  one  dollar  a  foot?  A.  We  had  negotiations  with 
them. 

Q.  You  did  have  negotiations  with  them?  A.  I  don’t 
recall  the  date,  sir;  but  I  remember  in  January  we  negoti¬ 
ated. 

Q.  Was  it  before  or  after  the  letter  that  Mr.  McKeever 
wrote,  which  you  obtained?  A.  What  do  you  mean? 

Q.  You  obtained  a  letter  from  him?  A.  Yes,  sir. 

Q.  You  made  your  representation  to  the  bank  after  you 
received  that  letter?  A.  Do  you  have  the  letter? 

The  Court:  Ask  him — he  asked  you  if  you  made 
it  after  or  before  you  got  the  letter. 

The  Witness:  I  guess  I  made  it  after  I  got  the 
letter.  I  don ’t  recall  that. 

By  Mr.  Schwartz : 

Q.  If  you  took  the  letter  to  the  bank  it  must  have  been 
after  the  date  that  you  made  that  representation? 

263  A.  I  was  talking  to  the  bank  some  time  before  I  got 
that  letter.  That  is  what  I  am  trying  to  make  clear, 

Mr.  Schwartz. 

Mr.  Schwartz:  I  will  ask  that  this  letter  dated 
January  30, 1936,  be  marked  as  an  exhibit. 

(The  letter  dated  January  30,  1936,  from  Mr. 
McKeever  to  Mr.  Pennybaker,  was  marked  “Defend* 
ant’s  Exhibit  No.  8.”) 

By  Mr.  Schwartz : 

Q.  Now,  in  that  letter  of  January  30,  1936,  which  you 
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presented  to  the  bank,  and  that  was  the  Munsey  Trust 
Company?  A.  Yes,  sir. 

Q.  That  is  the  bank  for  which  you  have  made  appraisals? 
A.  I  had  made  appraisals  for  them,  yes,  sir. 

Q.  In  this  letter  from  Mr.  McKeever,  addressed  to  you, 
which  you  presented  to  the  bank,  and  which  is  marked  as 
Defendant’s  Exhibit  No.  8,  Mr.  McKeever  states : 

“At  your  request  I  have  carefully  examined  the 
property  under  your  control,  located  on  L  Street 
between  14th  and  15th  Streets,  S.  E.,  and  after  con¬ 
sidering  all  the  factors  involved,  I  wish  to  advise 
you  that  I  believe  this  property  is  worth  $1.00  per 
square  foot.” 

Is  that  right?  A.  That  is  true,  yes,  sir. 

Q.  And  that  represented  your  view  as  of  that  date,  when 
that  occurred?  A.  Yes,  sir. 

264  Q.  That  was,  you  say,  on  January  30,  1936,  but 
shortly  after  January  30th  you  made  that  represen¬ 
tation  to  the  Munsey  Trust  Company?  A.  That  is  right. 

Q.  At  the  Munsey  Trust  Company  to  whom  did  you  make 
your  representation?  A.  Mr.  Pope. 

Q.  Do  you  know  how  soon  after  you  made  your  repre¬ 
sentation  to  Mr.  Pope  that  this  change  in  the  freight  rate 
occurred  which  you  say  depreciated  the  value  of  this  prop¬ 
erty  50  per  cent?  It  wasn’t  very  long  after  that,  was  it? 
A.  I  thought  it  was  late  in  January,  but  it  must  have  been 
sometime  in  the  middle  of  February.  After  seeing  these 
letters  I  recall,  now.  I  don’t  remember  the  dates. 

Q.  After  the  freight  rates  had  dropped,  and  having 
railroad  facilities  along  this  property  with  a  siding  already 
in — there  was  a  railroad  siding  to  this  property  running 
from  the  railroad?  A.  There  was  a  siding  that  could  be 
used. 

Q.  As  a  spur  coming  right  out  from  the  road?  A.  Yes 
sir. 
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Q.  Would  it  make  any  difference  by  reason  of  the  fact 
that  the  freight  rate  had  dropped  with  reference  to  this 
property  which  had  both  the  advantages  of  water  and  rail¬ 
road?  A.  Yes.  But  the  only  reason  the  property 

265  was  not  worth  quite  as  much  as  it  had  been  was 
because  there  was  other  property  available  with 

railroad  facilities  which  could  be  bought  much  cheaper  than 
this. 

Q.  Do  you  know  where  there  was  any  other  property 
zoned  industrial  that  had  railroad  facilities  which  was  'with¬ 
in  two  blocks  of  Pennsylvania  Avenue?  A.  No,  I  don’t 
know  of  any,  no,  sir. 

Q.  Do  you  knowT  of  any  other  property  anywhere  within 
the  District  of  Columbia  having  railroad  facilities,  forget¬ 
ting  about  the  water — having  railroad  facilities  and  zoned 
industrial,  which  was  close  enough  so  as  to  make  a  short, 
a  reasonably  short  haul  into  the  downtown  area,  that  could 
be  bought  for  any  price  comparable  to  $1.00  a  foot?  A. 
Yes,  sir. 

Q.  Where?  A.  Buzzard’s  Point. 

Q.  Buzzard’s  Point?  A.  Yes,  sir. 

Q.  Now,  with  reference  to  Buzzard’s  Point.  You  know, 
of  course,  this  property  is  worth  more  than  property  in 
the  vicinity  of  Buzzard’s  Point.  That  is  your  judgment? 
A.  It  was  worth  more  at  one  time? 

Q.  I  mean  the  fact  that  property  located  in  the  area  of 
Buzzard’s  point  means  that  anybody  desiring  to  make  a 
haul  of  any  sort  of  merchandise,  or  any  sort  of  product, 
petroleum,  or  whatever  it  may  be,  by  use  of  trucks 

266  would  have  to  go  through  the  downtown  area.  A. 
You  can  come  from  Buzzard’s  Point  to  Pennsylvania 

Avenue. 

Q.  I  say,  to  reach  property  located  in  the  vicinity  of 
Buzzard’s  Point,  or  any  section  in  the  outlying  areas,  you 
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would  have  to  travel  through  the  downtown  area.  A.  Not 
to  go  Northeast. 

Q.  No.  I  will  put  the  question  this  way.  A  good  deal 
of  trucking  would  be  compelled  to  circle  around  or  away 
from  the  downtown  area  when  you  are  trying  to  serve  lo¬ 
cations  that  might  be  out  of  the  downtown  area.  In  other 
words,  if  you  have  to  go,  say,  to  some  place  out  Northwest 
way  you  would  have  to  do  that.  Supposing  you  wanted  to 
service  a  gasoline  station  on  Georgia  Avenue  near  \\  ebster 
Street  or  Allison  Street,  or  somewhere  in  that  neighbor¬ 
hood,  vou  cannot  make  a  direct  course  to  that  area  from 
the  plant  or  the  terminal  without  going  through  the  down¬ 
town  area,  which  is  quite  a  saving,  and  that  is  a  considerable 
saving  in  trucking,  is  it  not? 

Mr.  Magee:  That  is  purely  argumentative. 

By  Mr.  Schwartz : 

Q.  Now,  from  Buzzard’s  Point,  which  is  located  here 
(indicating) —  A.  (Interposing)  That  whole  area  is  Buz¬ 
zard’s  Point. 

Q.  But  to  reach  the  Northwest  section,  up  in  here,  or 
over  in  here  (indicating)  you  have  to  go  through  the  down¬ 
town  area,  do  you  not,  or  make  a  circle  out  of  the 
267  way?  A.  You  can  go  around  the  downtown  area. 

Q.  What  streets  would  you  follow?  A.  You  can 
take  several  streets.  You  can  take  Massachusetts  Ave¬ 
nue,  which  takes  you  out  of  the  downtown  area. 

Q.  Where?  A.  I  should  think  you  could  take  some 
streets  coming  out  of  there  (indicating)  as  well  as  from 
the  other  section  of  town,  from  Square  1067. 

Q.  Here  is  the  property  that  is  involved  in  this  con¬ 
tract.  It  is  up  in  here.  Here  it  is  (indicating).  In  other 
words,  your  downtown  area  is  off  from  here,  is  it  not?  A. 
That  is  true,  yes,  sir. 
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Q.  And  the  property  here  involved  in  this  transaction 
is  located  here  (indicating  on  map).  A.  Yes,  sir. 

Q.  You  go  through  another  downtown  area  on  any  di¬ 
rect  course  to  any  other  part  of  Washington.  A.  That  is 
true. 

Q.  And  the  property  located  in  this  section  of  Buzzard’s 
Point,  from  it,  you  have  to  go  through  the  downtown  area, 
because  the  downtown  area  extends  all  the  way  through 
here  unless  you  circle  all  the  way  through  here  (indicat¬ 
ing).  A.  No,  sir.  You  can  go  right  straight  across  on 
the  east  side  of  the  Capitol. 

268  Q.  You  can?  A.  You  can  take  the  same  route  right 
to  Pennsylvania  Avenue  and  you  can  take  the  same 
loute  from  the  other  property. 

Q.  Is  this  the  Capitol  (indicating)  ?  A.  Yes. 

Q.  That  is  all  congested  area.  A.  You  can  go  east  of 
ihe  Capitol. 

Q.  One  thing  more  about  this  freight  rate  you  just  men¬ 
tioned.  When  did  that  go  into  effect,  that  increase?  A. 
1936. 

Mr.  Magee:  That  would  be  a  decrease. 

A.  A  decrease.  A  decrease,  not  an  increase. 

Mr.  Schwartz:  Yes,  a  decrease. 

Bv  Mr.  Schwartz: 

Q.  Do  you  know  how  long  it  remained?  A.  No,  I 
don ’t. 

Q.  Now,  as  a  matter  of  fact,  don’t  you  know  that  the 
rate  in  February,  1936,  on  freight  was  the  same  as  it  was 
in  January,  1936,  and  that  the  rate  was  the  same  in  January, 
1936,  as  it  was  in  July,  1935?  A.  No,  sir,  I  don’t  know 
that. 

Q.  Don’t  you  know,  as  a  matter  of  fact,  that  there  was 
a  temporary  change  in  the  freight  rates  which  extended  only 
for  four  months  and  that  it  went  into  effect  August  12, 1935, 
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when  that  reduction  occurred,  and  it  stayed  in  effect  until 
only  December  31,  1935,  when  it  went  up  again? 

269  Wait  a  minute;  I  have  it  wrong.  Don’t  you  know, 
as  a  matter  of  fact,  that  the  rate  in  1936,  when  you 

say  a  reduction  had  occurred,  was  the  same  as  it  was  prior 
to  August  12, 1935?  A.  No,  sir. 

Q.  And  that  on  August  12, 1935,  the  rates  were  increased 
under  a  temporary  embargo,  and  that  they  remained  at 
that  increased  rate  until  December  31,  1935,  when  the  rates 
went  dowm  again  to  what  they  had  been  prior  to  August, 
1935?  A.  It  made  the  property  more  valuable  when  the 
rates  were  up. 

The  Court:  He  didn’t  ask  you  that. 

A.  No,  I  don’t  know  that,  no,  sir. 

By  Mr.  Schwartz : 

Q.  And  that  increase,  which  occurred  in  1935,  on  August 
2,  1935,  and  continued  until  December  31,  1935,  was  only 
a  temporary  increase,  and  that  the  rates  went  back  on 
January  1,  1936,  to  what  they  had  been  prior  to  August  12, 
1935?  A.  No,  sir.  That  was  not  the  information  I  got. 

Q.  And  it  is  on  that  statement  that  you  now  want  to 
stand  with  reference  to  the  value  of  this  property?  A.  Yes, 
sir. 

Q.  So  that  if  you  are  in  error  about  the  changes  in 
freight  rates,  as  I  have  stated  it  here,  then  the  property 
was  worth  in  1936  exactly  what  it  was  worth  in  1935 

270  and  prior  thereto?  A.  I  still  don’t  think  so. 

Q.  Then,  there  is  some  other  reason  now?  A. 

Yes,  sir. 

Q.  What  other  reason?  A.  Because  Buzzard’s  Point 
was  becoming  more  valuable  and  opening  up,  and  the  rail¬ 
road  had  increased  its  spur  in  Buzzard’s  Point  and  opening 
up  a  lot  of  property.  I  think  Buzzard’s  Point  property  was 
more  accessible  than  this  property  and  I  think  it  is  more 
valuable  than  this  property. 
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Q.  Now,  you  think  that  there  was  property  available 
at  Buzzard’s  Point  which  made  this  property  less  valu¬ 
able.  A.  With  the  same  facilities  that  this  property  had, 
because  it  was  easier  property  to  improve. 

Q.  Was  there  any  pipe  line  legislation  in  force  at  Buz¬ 
zard’s  Point!  A.  It  was  more  easily  worked. 

Q.  I  asked  you  if  there  was  any  pipe  line  legislation  in 
force  on  any  property  located  in  Buzzard’s  Point  that  was 
for  sale.  A.  I  don’t  know  that. 

Q.  The  pipe  line  legislation  that  you  got  through  was 
taken  from  a  similar  act  of  Congress  gotten  through  by 
somebody  else  who  used  that  type  of  property?  A.  Yes, 
sir. 

271  Q.  Whose?  A.  I  don’t  recall,  now. 

Q.  Wasn’t  it  Griffith  Consumers?  A.  It  might 
have  been.  I  don’t  recall,  now. 

Q.  You  are  familiar  with  Griffith  Consumers’  property 
down  there?  A.  I  know  where  the  property  is. 

Q.  It  is  somewhere  in  the  area  of  Buzzard’s  Point?  A. 
Yes.  They  had  property  but  I  thought  they  sold  it. 

Q.  Yes,  I  know.  You  know  they  sold  it?  A.  Yes,  sir. 

Q.  Do  you  knovr  what  they  got  for  it?  A.  Yes,  sir. 

Q.  They  got  better  than  $1.00  a  foot?  A.  No,  sir,  they 
didn’t. 

Q.  What  did  they  get?  A.  They  got  nearer  65  cents  a 
foot.  They  sold  it  to  the  power  company. 

Q.  Who  did  they  sell  it  to?  A.  The  Potomac  Electric 
Power  Company. 

Q.  Do  you  know  the  price  paid?  A.  No,  I  don’t.  I 
think  it  was  65  cents. 

Q.  Do  you  know  the  price  in  dollars,  the  amount  of 
payment?  A.  No,  I  don’t  know. 

272  Q.  Now,  as  a  matter  of  fact,  it  was  Heurich  that 
bought  that  property  from  Griffith  Consumers.  A.  I 


don’t  think  so.  I  thought  the  power  company  bought  it 
direct.  I  think  I  am  correct. 

Q.  You  think  it  was  the  Potomac  Electric  Power  Com¬ 
pany?  A.  Heurich  may  have  bought  some,  but  I  know 
the  power  company  did. 

Q.  Do  you  know  Mr.  Kiser,  connected  with  Heurich? 
A.  I  know  him. 

Q.  Do  you  know  who  he  bought  that  property  from? 
A.  I  don ’t  kno\v,  no,  sir. 

Q.  Mr.  Kiser,  on  behalf  of  Heurich,  bought  that  prop¬ 
erty  from  the  Griffith  Consumers.  A.  I  didn’t  know  that. 
I  thought  that  property  w*as  sold  direct  to  the  pow’er  com¬ 
pany. 

Q.  Then,  your  idea  of  what  the  price  w’as  is  predicated 
on  mistaken  information.  A.  1  know  the  power  company 
bought  a  piece  of  property  and  I  thought  it  w*as  Griffith's 
or  adjacent  to  .Griffith’s  or  near  Griffith’s.  I  know’  the  price 
they  paid  for  it. 

Q.  One  thing  I  want  to  go  back  to  make  sure  wre  under¬ 
stand  each  other.  After  these  negotiations  w’ere  entered 
into  between  Mr.  Stetson,  acting  for  the  Decatur  Corpora¬ 
tion,  and  the  railroad,  by  w’hich  arrangements  wrere  made 
to  acquire  the  property  which  you  had  intended  ac- 
273  quiring,  except  for  the  five  feet  difference,  there 
came  a  time  when,  in  accordance  w’ith  the  letter  of 
August  30, 1935,  the  property  was  purchased  by  the  Decatur 
Corporation  from  the  railroad  company?  A.  Yes,  sir. 

Q.  And  that  purchase,  made  in  pursuance  of  your  effort, 
was  embraced  in  the  property  which  you  acquired  by  deed, 
designated  as  Plaintiff’s  Exhibit  No.  5,  the  deed  here  (in¬ 
dicating)  ?  A.  Yes,  sir. 

Q.  Now,  at  the  time  you  made  the  contract  with  Mr. 
Friedman  in  May,  1935,  you  did  not  own  all  of  the  property 
which  you  intended  to  convey  to  him  ?  A.  No,  sir. 
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Q.  You  only  owned  Lots  10  and  12  to  18?  A.  Yes,  sir. 
Q.  And  the  balance  of  the  property  which  is  shown  on 
the  plat  as  parcels,  I  think,  Nos.  1,  2,  and  3,  you  finally 
acquired  by  deed  dated  October  5,  1935,  in  February,  1936? 
A.  Yes,  sir;  that  is  correct. 

Q.  And  that  was  the  property  which  you  acquired  from 
the  railroad  company  by  deed  dated  October  8,  1935?  A. 
Yes,  sir. 

Q.  Together  with  the  property  which  you  already  owned 
and  which  you  intended  to  convey  to  Mr.  Friedman 

274  under  your  contract  with  him.  A.  Yes,  sir. 

Q.  Then,  of  course,  you  intended  to  clear  off 
all  the  encumbrances  on  that  property?  A.  Yes,  sir. 

Q.  Among  the  encumbrances  on  that  property  were  the 
two  deeds  of  trust,  the  first  trust  held  by  the  National  Sav¬ 
ings  and  Trust  Company  and  the  second  trust  held  by  Mrs. 
Ely. 

Q.  You  mentioned  a  Mr.  Hill  as  being  the  gentleman 
whom  you  say  you  had  made  arrangements  with  to  put 
up  the  money  necessary  for  you  to  consummate  your  part 
of  the  transaction?  A.  I  asked  him  if  I  needed  it  would  he 
do  it,  and  he  said  he  would. 

Q.  That  arrangement  was  actually  made  with  Mr.  Hill? 
A.  Yes,  sir. 

Q.  Can  you  tell  us  when  you  made  that  arrangement 
with  him,  the  date?  A.  No.  It  was,  well,  I  think  it  was 
during  the  summer  of  1935. 

Q.  How  much  money  did  you  figure  it  would  take  to 
be  put  up  by  Mr.  Hill?  A.  Between  $25,000  and  $28,000. 

Q.  That  involved  about  $7,000,  almost,  which 

275  had  to  be  paid  to  the  railroad?  A.  That  is  correct, 
yes,  sir. 

Q.  And  with  the  first  trust  of  $15,000  that  would  amount 
to  $22,000;  interest  and  taxes  of  another  $4,000,  and  that 
would  total  $26,000?  A.  Yes,  sir. 
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Q.  How  about  Mrs.  Ely’s  note?  A.  I  testified  that  we 
had  made  arrangements  to  take  care  of  that  by  a  release. 

Q.  That  was  to  be  released  without  any  cost  by  you 
so  far  as  any  payment  was  to  be  made?  A.  Yes,  sir. 

Q.  Mr.  Hill  was  going  to  put  this  up?  What  is  his  first 
name?  A.  William  G. 

Q.  He  is  the  same  Mr.  Hill  who  is  connected  with  Hill 
&  Tibbetts?  A.  Yes,  sir. 

Q.  He  didn’t  tell  you  where  he  was  going  to  get  that 
amount  of  money  to  put  up,  did  he?  A.  Xo,  but  I  think  he 
could  get  it  all  right. 

Q.  You  think  so.  Now,  you  say  in  September,  1933, 

you  told  Mr.  Letzkus  that  you  needed  additional  drawings 

for  a  wharf ;  is  that  right?  Xo,  not  September.  I  am  wrong; 

some  time  after  August  27th.  A.  Some  time. 

276  Q.  And  some  time  prior  to  September  5th  or  6th 

vou  told  Mr.  Letzkus  that  vou  wanted  additional 
* 

drawings  of  a  wharf?  A.  Yes,  sir. 

Q.  You  did  not  get  them  from  Mr.  Letzkus,  but  you  saw 
Mr.  Letzkus  some  time  in  September,  the  early  part  of  Sep¬ 
tember?  A.  Yes,  sir. 

Q.  But  you  didn’t  see  Mr.  Friedman  until  much  later 
than  that?  A.  No.  I  think  it  was  some  time  much  later 
than  that  that  I  saw  him. 

Q.  Now,  did  you  ever  go  to  Mr.  Friedman  and  tell  Mr. 
Friedman  that  you  needed  additional  plans,  and,  if  so, 
when?  A.  I  was  in  constant  touch  with  Mr.  Friedman  all 
during  the  case. 

Q.  This  was  something  which  occurred  after  August 
27th,  you  testified.  Some  time  after  August  27th,  between 
August  27th  and  September  7th,  you  said  that  you  asked 
for  additional  plans  for  the  first  time  of  Mr.  Letzkus.  I 
want  you  to  tell  us  when,  after  that,  was  the  first  time  you 
talked  to  Mr.  Friedman  and  mentioned  to  him,  if  you  ever 
mentioned  it  to  him,  about  additional  plans  for  wharfage. 


A.  The  first  time  1  talked  to  him  and  the  last  time  I 
277  talked  to  him — 

Q.  I  am  asking  you.  We  will  get  to  that  later.  I 
want  to  know  when  was  the  first  time  in  September,  or  after 
September,  that  you  talked  to  Mr.  Friedman  and  told  him 
you  wanted  additional  plans  for  the  wharf.  A.  I  talked 
to  him  about  that  before  this,  before  September  1st. 

By  the  Court: 

Q.  He  is  asking  you  after  the  conversation  with  Mr. 
Letzkus  when  it  was  you  talked  to  Mr.  Friedman,  if  you 
did,  about  the  plans.  A.  I  didn’t  understand  that.  I  did¬ 
n’t  see  Mr.  Friedman  for  some  time. 

By  Mr.  Schwartz: 

Q.  That  is  what  I  understood  you  to  say.  A.  That  is 
right. 

Q.  I  am  asking  you  when  you  saw  him.  A.  It  was 
prior  to  the  time  I  talked  to  Mr.  Letzkus. 

Q.  You  testified  earlier  in  your  testimony  that  you  had 
received  sketches!  A.  Yes. 

Q.  In  relation  to  what  was  required  by  Mr.  Friedman  in 
the  way  of  a  wharf  ?  A.  That  is  true. 

Q.  And  after  the  pipe  line  legislation  was  passed,  which 
was  August  27,  1935,  you  told  Mr.  Letzkus  for  the 
27$  first  time  that  additional  drawings  were  required, 
and  you  said  that  that  was  some  time  between  Au¬ 
gust  27th  and  September  6th  or  7th.  That  is  so,  isn’t  it! 

A.  Yes,  sir. 

Q.  All  right.  Now,  my  question  is,  when,  after  that, 
was  the  first  time  you  saw  Mr.  Friedman  and  mentioned 
to  him,  if  you  mentioned  it  at  all,  that  additional  drawings 
were  necessary  ?  A.  I  couldn ’t  tell  you  the  exact  date,  sir. 

Q.  I  am  not  asking  you  for  the  exact  date.  A.  Some 
time  between  the  27th  and  the  time  I  saw  Mr.  Letzkus. 

Q.  You  said  you  did  not  see  Mr.  Friedman  between  Au-  j 
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gust  27th  and  September  7th.  A.  Did  I  say  that  ?  1  don’t 
remember  testifying  that. 

Q.  You  said  Mr.  Letzkus  came  to  see  you  on  September 
6th  or  7th  or  some  time  around  there.  A.  Yes,  sir. 

Q.  Is  that  so  ?  A.  That  is  true,  yes,  sir. 

Q.  And  that  after  August  27th  and  before  you  saw  Mr. 
Letzkus  on  September  6th  or  7th  you  told  Mr.  Letzkus  then, 
for  the  first  time,  and  up  to  that  time  you  had  not  told  Mr. 
Friedman  anything  about  the  need  for  additional  drawings. 

Now',  I  w’ant  to  know  after  you  told  that  to  Mr. 
279  Letzkus  between  August  27th  and  September  6th 
when  was  the  next  time  you  saw'  Mr.  Friedman  ?  A. 
Mr.  Schwartz,  I  don’t  know.  1  did  not  see  Mr.  Friedman 
before  I  saw  Mr.  Letzkus.  1  went  to  see  Mr.  Friedman 
first.  I  think  I  saw  them  separately. 

The  Court:  Don’t  you  understand  that  question? 
Did  you  ever  see  Mr.  Friedman  after  September  6th 
or  7th  in  connection  with  the  drawings? 

The  Witness:  No,  sir,  I  didn’t  understand  that. 
Not  after  September  6th  or  7th  I  don’t  think  I  did 
for  some  time. 

The  Court:  Did  you  ever  see  him  after  that  and 
ask  him  for  the  drawings? 

The  Witness:  I  don’t  recall. 

By  Mr.  Schwartz: 

Q  Now',  I  believe  you  said  that  there  came  a  time  when 
Mr.  Friedman  told  you  that  he  was  not  able  to  go  through 
with  it  or  something  to  that  effect  ?  A.  Yes,  sir. 

Q.  When  w'as  the  first  time  he  told  you  that?  A. 
Whether  he  told  me  personally? 

Q.  Yes.  He  was  the  one  you  had  the  contract  with, 
wasn’t  he?  A.  Yes,  that  is  right. 

Q.  Was  that  in  November  some  time?  A.  I  believe  it 
was  in  November  that  he  told  me  personally. 


280  Q.  Do  you  know  what  time  in  November?  A. 
I  don’t  know. 

Q.  Was  it  the  early  part  or  the  latter  part  of  Novem¬ 
ber?  A.  I  cannot  say  exactly.  I  don’t  recall  it.  I  know 
it  was  in  November  that  I  saw  him  and  talked  to  him. 

Q.  That  was  the  first  time  Mr.  Friedman  ever  told  you 
that  he  was  not  able  to  go  through  with  it?  A.  The  first 
time  he  told  me  personally,  yes,  sir,  to  the  best  of  my  knowl¬ 
edge 

Q.  I  believe  you  testified  that  Mr.  Letzkus  in  September 
told  you  something  like  that  ?  A.  Yes,  sir. 

Q.  When  Mr.  Letzkus  told  you  something  like  that, 
didn’t  you  think  you  ought  to  get  in  touch  with  Mr.  Fried¬ 
man  and  ask  him  if  that  was  so?  A.  Yes,  sir.  T  tried. 

Q.  Did  you  succeed?  A.  No,  sir.  I  had  an  engagement 
with  Mr.  Friedman,  made  one. 

Q.  You  never  found  out,  according  to  your  claim  now, 
that  Mr.  Friedman  was  not  going  through  with  it,  or  was 
not  going  to  complete  the  contract  until  you  say  he  told  you 
that  in  November?  A.  I  think  that  was  the  first) 

281  time  he  made  the  statement  personally. 

Q.  That  was  the  first  time  you  knew  from  any-i 
thing  that  emanated  from  Mr.  Friedman  that  Mr.  Friedman 
was  not  going  through  with  it,  which  was  in  November, 
but  you  don’t  remember  whether  it  was  the  first  part  of 
November  or  the  latter  part  of  November?  A.  No.  l! 
don’t  remember  the  date. 

Q.  You  had  been  ready  to  convey  the  property  as 
early  as  September  11th,  hadn’t  you?  A.  I  think  that  is 
when  it  was. 

Q.  Well,  you  wrote  Mr.  Friedman  of  the  fact  that  you 
were  then  ready?  A.  Yes,  sir.  Air.  Lambert  did. 

Q.  Did  you  instruct  Air.  Lambert  to  write  Air.  Fried¬ 
man  that  you  were  then  ready  to  deliver  the  property  to 
Mr.  Friedman?  A.  Yes,  sir. 


Q.  And  at  that  time  in  September  when  you  wrote  Mr. 
Friedman,  or  you  had  Mr.  Lambert  write  Mr.  Friedman 
that  you  were  then  ready,  that  was  almost  two  months  be¬ 
fore  you  learned  from  Mr.  Friedman  that  he  wTas  not  going 
through  with  itf  A.  Two  months  before  I  learned  from 
Mr.  Friedman,  yes,  sir. 

282  Q.  When  you  wrote  to  Mr.  Friedman  that  you 
were  ready  to  deliver,  at  that  time  had  you  acquired 

the  land  you  subsequently  acquired  by  deed  from  the  rail¬ 
road  company  ?  A.  We  hadn ’t  title  to  it,  no,  sir. 

Q.  You  didn't  have  any  title  to  it?  A.  No,  sir. 

Q.  Was  it  your  idea  that  the  property  which  you  subse¬ 
quently  acquired  from  the  railroad  company  by  deed  dated 
October  8, 1935,  recorded  February  25, 1936,  Plaintiff's  Ex¬ 
hibit  No.  5,  that  the  property  and  rights  you  acquired  from 
the  railroad — that  is  what  you  were  going  to  convey  to  Mr. 
Friedman  along  with  the  other  property  ?  A.  Yes,  sir. 

Q.  That  is  what  you  intended  to  convey  to  him  ?  A. 
Yes,  sir. 

Q  The  title  which  you  acquired  from  the  railroad  com¬ 
pany  was  acquired  by  deed  which  was  dated  October  8th, 
in  February,  1936.  That  is  when  it  was  actually  acquired  ? 
A.  Yes,  sir. 

Q.  The  property  which  is  described  in  this  deed,  to¬ 
gether  with  the  property  which  the  Decatur  Corporation 
owned,  and  the  title  which  the  Decatur  Corporation  subse¬ 
quently  acquired,  was  the  same  property  which  you  intend¬ 
ed  to  convey  to  Mr.  Friedman  ?  A.  It  was  the  same  prop¬ 
erty,  yes,  sir. 

283  Q.  Now,  at  that  time  you  had  not  applied  and 
had  not  obtained  any  property — I  am  not  speaking 

about  wharves,  but  you  had  not  obtained  any  waterfront 
property  at  or  near  Fifteenth  Street  fronting  on  the  river, 
had  you?  A.  No,  sir. 


175 


Q.  You  have  never  since  obtained  any?  A.  Any  water¬ 
front  property? 

Q.  Yes,  sir.  A.  No,  sir. 

Mr.  Schwartz:  That  is  all. 

RE-DIRECT  EXAMINATION  by  Mr.  Magee: 

Q.  Mr.  Pennybaker,  did  you  discuss  with  Mr.  Friedman 
where  the  wharfage  facilities  were  to  be  located  under  this 
contract,  orally,  on  the  Anacostia  River?  A.  Yes,  we  did. 

Q.  Where  were  they  to  be  located?  A.  At  the  foot  of 
Fifteenth  Street. 

Q.  That  is  adjacent  to  Fifteenth  Street  itself,  as  it  abuts 
on  the  Anacostia  River?  A.  Yes,  sir. 

Q.  That  is  the  area  which  is  mentioned  in  the  letters 
which  Mr.  Lambert  wrote  to  both  the  United  States  Engi¬ 
neers  and  to  the  National  Capitol  Park  and  Planning  Com¬ 
mission?  A.  Yes,  sir. 

284  Q.  Was  that  area  discussed  and  agreed  on? 

Mr.  Schwartz:  Just  a  moment.  You  are  leading 
the  witness. 

By  Mr.  Magee: 

Q.  Was  there  any  discussion  with  reference  to  the  area 
that  was  mentioned  in  the  letters  of  Mr.  Lambert  to  the 
United  States  Engineers  and  to  the  National  Capitol  Park 
and  Planning  Commission,  between  you  and  Mr.  Fried¬ 
man?  A.  Yes,  sir. 

Q.  What  was  that  discussion?  A.  It  was  agreed  upon 
where  to  run  the  pipe  lines  and  get  the  wharfage  facilities. 

Q.  Did  you  discuss  with  Mr.  Friedman  the  wharfage 
facilities  that  were  available  at  the  south  end  of  Fifteenth 
Street,  as  indicated  to  you  by  the  United  States  Engineers’ 
office. 

Mr.  Schwartz:  I  object  to  that. 

The  Court:  Yes.  There  is  no  testimony  that  it 
was  indicated  by  the  United  States  Engineers. 
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By  Mr.  Magee: 

Q  Did  you  discuss  with  Mr.  Friedman  the  wharfage 
that  was  available  at  the  south  end  of  Fifteenth  Street  on 
the  Anacostia  River  ? 

Mr.  Schwartz:  Just  a  moment.  Whether  avail¬ 
able — you  mean,  in  his  opinion  was  available?  1 

285  don’t  object  to  that  question,  but  1  don’t  want  to 
have  something  included  in  this  answer  that  will 
make  the  record — 

The  Court  (interposing).  Perhaps  you  had  bet¬ 
ter  reframe  your  question. 

By  Mr.  Magee: 

Q.  What  discussion  did  you  have  with  Mr.  Friedman 
with  reference  to  wharfage  at  the  end  of  Fifteenth  Street ! 
A.  We  discussed  the  use  of  that  property  at  that  location 
for  wharfage  and  for  pipe  lines. 

Q.  What  did  you  say  about  whether  it  was  available  or 
not?  A.  It  was  available  to  him. 

Q.  Did  he  give  any  indication  as  to  whether  that  would 
be  satisfactory  to  him  under  your  May  agreement  ?  A.  He 
said  it  would  be  satisfactory. 

Q.  Now,  with  that  in  mind,  did  you  go  to  the  Office  of 
the  United  States  Engineers  ?  A.  I  did. 

Q.  Did  you  discuss  the  area  Mr.  Friedman  indicated  lie 
wanted  at  the  foot  of  Fifteenth  Street  with  anybody  in  the 
United  States  Engineers’  Office?  A.  I  discussed  it  with 
Mr.  Schmitt,  who  was  chief  engineer. 

Mr.  Magee:  Now,  in  view  of  that  particular  scope 
of  this  testimony,  I  think  we  are  entitled  to  go  into 

286  these  conversations  with  Mr.  Schmitt. 

The  Court:  Now,  Mr.  Magee,  it  is  your  burden  to 
prove  that  you  were  ready,  willing,  and  able  to  go 
through  with  your  part  of  the  contract. 

Mr.  Magee:  That  is  right. 
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The  Court :  One  of  your  obligations  was  that  you  j 
were  to  be  able  to  supply — 

Mr.  Magee  (interposing) :  Be  able  to  obtain. 

The  Court:  Whatever  it  is  under  the  contract; 
able  to  obtain  w'harfage. 

Mr.  Magee :  Exactly. 

The  Court:  What  somebody  said  in  the  War  De-  i 
partment  who  does  not  have  authority  to  speak  is 
not  material. 

Mr.  Magee:  I  see  your  point,  and  we  will  develop 
that  later,  your  Honor. 

By  Mr.  Magee: 

Q.  Now,  you  stated  on  cross  examination  that  you  did 
not  hear  personally  from  Mr.  Friedman,  as  I  understand  \ 
your  testimony,  until  November,  that  he  was  not  going  I 
through  with  this  contract;  is  that  correct?  A.  Yes,  sir. 

Q.  Did  you  have  any  indication  of  that  fact  from  Mr. 
Letzkus?  A.  Yes,  sir. 

287  Q.  W’hat  was  that?  A.  My  first  indication  was 
September  6th  or  7th,  when  I  met  Mr.  Letzkus. 

Q.  What  was  the  occasion  of  your  meeting  Mr.  Letzkus  ? 
Did  you  have  an  appointment  with  him  at  that  time?  A. 

I  had  an  appointment  with  Mr.  Friedman. 

Q.  In  his  place  who  came?  A.  Mr.  Letzkus. 

Q.  Then,  what  occurred  on  that  occasion  ?  A.  He 
stated  that  something  had  happened  and  they  could  not  go 
through  with  the  deal,  and  he  showed  me  a  letter  from  an 
oil  company. 

Q  Did  you  discuss  wrharfage  privileges  at  that  time 
with  Mr.  Letzkus?  A.  Yes,  and  I  asked  him  then,  during 
the  course  of  the  conversation — we  discussed  the  drawing 
I  had  requested,  and  he  said  there  is  no  use  preparing  any¬ 
thing  further  until  they  decided  whether  they  could  go 
through  with  the  deal  or  not. 
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Q.  He  said  there  was  no  use  preparing  anything  fur¬ 
ther  until  they  could  go  through  with  the  deal?  A.  Yes, 

sir. 

Q.  Did  he  indicate  who  he  meant  by  “they”?  A.  He 
and  Mr.  Friedman,  1  assumed  they  were  partners. 

Mr.  Schwartz:  I  move  that  answer  be  stricken. 
I  haven’t  any  objection  to  conversations  with  Mr. 
Letzkus,  because  that  has  certain  limitations.  Mr. 
288  Letzkus  was  the  agent  of  Mr.  Friedman,  but  he  was 
not  the  agent  for  that  purpose,  that  he  would  not 
go  through  with  the  contract. 

The  Court:  Do  you  intend  to  show  the  scope  of 
Mr.  Letzkus’  employment  ? 

Mr.  Magee:  As  best  1  can,  your  Honor.  As  you 
will  recall,  in  the  opening  statement  of  counsel  he 
said  that  Mr.  Letzkus  and  Mr.  Friedman  were  in  this 
deal  together  and  were  negotiating — 

Mr.  Schwartz  (interposing) :  I  said  Mr.  Letzkus 
was  handling  this  thing  for  Mr.  Friedman  so  far  as 
assisting  in  obtaining  with  him  the  cooperation  of 
Mr.  Pennybaker,  but  not  to  make  statements  that 
he  would  not  go  through  with  the  deal. 

Mr.  Magee:  Under  that  sort  of  authority  he  has 
tried  to  make  the  statement  as  to  what  the  facts  are. 

The  Court:  I  think  he  has  already  testified  to 
that. 

Mr.  Schwartz:  What  is  that? 

The  Court:  I  think  he  has  already  testified  what 
Mr.  Letzkus  said  about  that. 

Mr.  Schwartz:  He  may  have. 

The  Court:  And  also,  he  said  something  about 
being  his  partner. 

Mr.  Magee:  For  him. 

Mr.  Schwartz:  Yes,  of  course,  but  about  being  his 
partner  does  not  prove  partnership  or  agency. 
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The  Court :  No.  I  will  strike  out  that  part  of  his 

289  answer  with  relation  to  what  he  said,  “I  assume  he 
was  his  partner.  ” 

Mr.  Magee:  Very  well.  1  will  amplify  that,  your 
Honor. 

By  Mr.  Magee: 

Q.  You  have  stated,  or  there  has  been  an  indication 
here,  Mr.  Penny  baker,  that  there  was  a  wharf  at  the  foot  of 
Sixteenth  Street  that  was  under  lease  to  the  Washington 
Yacht  Club.  Is  that  correct?  A.  A  wharf;  there  is  prop¬ 
erty  there  under  lease. 

Q.  You  say  there  is  property  there  under  lease?  A. 
Yes,  sir. 

Q.  That  is  what  you  meant  when  you  said  it  was  at  the 
foot  of  Fifteenth  Street? 

Mr.  Schwartz:  Nobody  said  anything  about  the 
foot  of  Fifteenth  Street.  The  property  adjacent  to 
Fifteenth  Street  was  under  lease. 

Mr.  Magee:  Oh,  no;  at  the  base  of  Fifteenth 
Street. 

Mr.  Schwartz:  I  don’t  know  how  far  it  extended, 
but  the  wharf  could  not  be  there,  anyhow. 

Mr.  Magee:  Well,  there  is  no  dispute  about  that. 

Mr.  Schwartz  :  Well,  all  right.  j 

By  Mr.  Magee : 

Q.  I  believe  you  have  testified  that  early  in  this  situation 
a  sketch  was  delivered  to  you  by  whom,  Mr.  Letzkus 

290  or  Mr.  Friedman?  A.  I  don’t  recall  which,  to  be 
exact. 

Q.  Was  that  sketch  taken  by  you  and  Mr.  Letzkus  to 
the  War  Department?  A.  I  may  have  taken  it  there  my¬ 
self. 

Q.  Was  Mr.  Letzkus  present  with  you?  A.  Well,  he 
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went  with  me  on  one  or  two  occasions,  but  1  don't  remem¬ 
ber  that  particular  occasion. 

Q.  You  don't  remember  whether  this  sketch  was  dis¬ 
cussed  at  that  time?  A.  No,  sir.  I  couldn’t  say  that. 

Q  Now,  was  that  sketch  prepared  in  quadruplicate  or 
on  linen  with  three  photostatic  copies  of  the  same?  A.  No; 
just  a  blueprint.  Just  one  blueprint. 

Q.  When  you  went  back  to  Mr.  Letzkus,  you  informed 
him  and  Mr.  Friedman — 

Mr.  Schwartz  (interposing):  Just  a  moment.  1 
don’t  like  to  object  to  leading  questions,  hut  his 
whole  examination  has  been  leading. 

By  Mr.  Magee: 

Q.  Did  you  go  back  to  Mr.  Friedman  after  this  sketcli 
which  he  had  given  you  had  been  turned  over  to  the  War 
Department?  A.  Yes,  sir. 

Mr.  Schwartz:  I  object.  I  think  this  should  stop 
somewhere;  at  least,  he  should  not  lead  him. 

291  The  Court :  Ask  him  what  he  did. 

By  Mr.  Magee: 

Q.  What  did  you  do  after  the  sketch,  which  Mr.  Fried¬ 
man  furnished  you,  was  turned  over  to  the  War  Depart¬ 
ment?  A.  I  discussed  the  matter  with  Mr.  Schmitt  in  the 
War  Department’s  office. 

Q.  Then  what?  A.  Tt  was  either  with  one  or  two  of 
Mr.  Schmitt’s  assistants. 

Q.  Then  what  did  you  do  ?  A.  1  had  them  prepare  a 
sketch  for  me  which  would  comply  with  the  War  Depart¬ 
ment  regulations  and  I  turned  that  sketch,  the  one  prepared 
for  me  by  the  Engineers  Office — 1  turned  that  over  to  either 
Mr  Friedman  or  Mr.  Letzkus. 

Q.  Can  you  fix  the  date  it  was  turned  over  to  Mr.  Fried¬ 
man  or  Mr.  Letzkus?  A.  I  couldn’t  say. 

Q.  It  was  to  one  or  the  other  of  them?  A.  Yes,  sir. 
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Q.  Can  you  tell  us  what  occurred  when  it  was  turned 
over  and  what  was  said? 

Mr.  Schwartz:  Haven’t  we  been  over  that,  if  the 
Court  please? 

The  Court:  1  think  he  has.  He  is  now  attempt¬ 
ing— 

Mr.  Magee  (interposing) :  We  want  the  exact 

292  conversation  which  took  place  at  that  time,  your 
Honor. 

The  Court:  All  right. 

A  We  discussed  the  changes  that  the  War  Department 
requested  in  order  to  get  a  permit  for  wharfage. 

By  Mr.  Magee: 

Q.  What  was  the  conversation  with  Mr.  Friedman  or 
Mr.  Letzkus  with  reference  to  those  changes?  A.  That 
they  would  take  it  up  with  their  engineers. 

Q.  And  do  what?  A.  And  have  another  sketch  pre¬ 
pared  which  would  meet  the  requirements  and  also  meet 
the  requirements  of  the  Engineers’  Office. 

Q.  Did  they  indicate  how  they  would  prepare  it?  A. 
Have  their  engineers  prepare  it. 

Q  Did  they  indicate  how  it  was  to  be  prepared  in  the 
light  of  the  information  you  gave  them  with  reference  to 
this  circular?  A.  No,  sir.  I  don’t  think  it  was  discussed. 
I  just  handed  the  circular  to  them. 

Q.  You  handed  the  circular  to  them  at  that  time?  A. 
Yes,  sir. 

Q.  What  is  your  testimony  after  that  as  to  whether 
you  ever  received  from  either  Mr.  Letzkus  or  Mr.  Fried¬ 
man  the  plans  and  specifications  they  said,  or  either  one 
of  them  said,  they  would  furnish  you  in  this  con- 

293  nection?  A.  No,  sir,  they  didn’t. 

Q.  You  never  received  that?  A.  No,  sir. 
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The  Court:  You  have  asked  him  that  three  or 
four  times. 

Mr.  Magee:  I  did  not  mean  to  go  over  it,  your 
Honor.  I  am  sorry. 

Q.  Now,  with  reference  to  the  deed,  which  is  Plaintiff’s 
Exhibit  No.  5,  did  you  testify  that  the  property  described 
in  this  deed  is  the  property  that  was  to  be  conveyed  to  Mr. 
Friedman?  A.  YTes,  sir. 

Q.  I  call  your  attention  to  page  2  of  the  deed,  to  the 
words  beginning  with  “Provided,”  and  ask  you  to  read 
those  and  tell  us  whether  those  conditions  were  to  be  ap¬ 
plied  to  the  property  to  be  conveyed  to  Mr.  Friedman. 

Mr.  Schwartz:  Now,  just  a  moment.  1  object  to 
the  question  as  framed. 

Mr.  Magee:  You  opened  it  up. 

Mr.  Schwartz:  No  question  about  that.  His  idea 
about  the  matter  is  that  this  property  that  he  got— - 
that  is  w’hat  he  was  going  to  convey. 

Mr.  Magee:  Property?  Real  estate,  that  he  got. 

The  Court:  What  is  the  proviso? 

Mr.  Magee:  It  is  a  proviso  with  some  restric¬ 
tions. 

The  Court:  Well,  he  is  to  take  it  with  restrictions. 
294  He  could  not  give  to  Mr.  Friedman  any  better  than 
he  got  from  the  railroad. 

Mr.  Magee:  The  point  I  am  making,  your  Honor, 
is  that  this  is  not  the  property ;  this  is  property  and 
not  the  title.  You  see,  there  is  a  distinction. 

The  Court:  I  see  the  distinction,  but  he  testified 
what  he  was  going  to  turn  over  to  Mr.  Friedman. 

Mr.  Magee:  That  is  what  I  want  to  get  clear.  I 
don’t  understand  it  that  way. 

The  Court:  All  right,  clear  it  up. 

Mr.  Schwartz:  And  in  clearing  it  up  don’t  lead 


183 


the  witness.  Just  ask  him  questions  and  don’t  lead 
him. 

By  Mr.  Magee: 

Q  What  can  you  tell  us  with  reference  to  the  so-called 
proviso  in  this  deed?  A.  I  didn’t  know  anything  about  it. 

Q.  Now,  Mr.  Stetson  wrote  a  letter  on  August  30th,  did 
he  not,  to  the  railroad  company?  A.  Yes,  sir. 

Q  Which  has  been  identified  as  Plaintiff ’s  Exhibit  No. 
4?  A.  Yes,  sir. 

Q.  Is  there  anything  in  that  letter — 

Mr.  Schwartz:  I  object.  The  letter  speaks  for 
itself. 

295  By  Mr.  Magee : 

Q.  (continuing) — with  reference  to  the  title  to  be 
acquired,  subject  to  any  condition? 

Mr.  Schwartz:  I  object. 

The  Court:  The  letter  speaks  for  itself.  I  sus¬ 
tain  the  objection. 

Mr.  Magee:  Now,  No.  10  has  been  withheld,  your 
Honor.  I  would  like  to  do  this,  if  I  may.  I  would 
like  to  reserve  this  question.  Exhibit  No.  10  had  not 
been  offered  yet.  It  is  a  memorandum  we  received 
from  Mr.  Stetson  from  the  railroad  company,  and  I 
would  like  to  withhold  this  testimony  with  reference 
to  the  approval  of  the  railroad  company  on  this  point 
until  after  we  make  the  chain  tie-up,  and  show  that 
this  is  what  the  railroad  company  agreed  to  do. 

The  Court:  All  right. 

Mr.  Magee :  I  have  no  further  questions  with  the 
witness  at  this  time,  your  Honor. 

Mr.  Schwartz:  I  think  that  is  all. 

The  Court:  Wait  a  minute. 
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By  the  Court : 

Q.  After  you  heard  from  Mr.  Letzkus  that  Mr.  Fried¬ 
man  was  not  going  through  with  this  contract,  did  you  ever 
see  Mr.  Friedman  again?  A.  Yes,  sir. 

296  Q.  When?  A.  I  think  it  was  some  time  in  No¬ 
vember. 

Q.  What  did  you  say  to  him  then?  A.  Well,  I  asked 
him  about  the  transaction,  about  going  through  with  the 
deal,  could  he  go  through  with  it,  and  took  up  some  other 
negotiations  on  some  other  property. 

Q.  You  asked  him  if  he  was  going  through  with  the 
deal?  A.  Yes,  sir,  if  he  was  going  through  with  it  or  in¬ 
tended  to  go  through. 

Q.  And  you  took  that  as  final ?  A.  No,  sir.  We  wrote 
Mr.  Friedman  for  an  appointment  trying  to  make  him  go 
ahead,  and  we  made  an  appointment  but  Mr.  Friedman  did 
not  attend. 

Q.  And  you  saw  Mr.  Friedman  in  November?  A.  Yes, 
sir. 

Q.  Did  he  say  he  would  not  go  through  with  it?  A.  That 
he  could  not  go  through  with  it. 

Q.  And  that  ended  all  negotiations?  A.  No,  sir.  We 
continued  to  try  to  negotiate,  tried  to  make  a  trade  with 
some  other  property. 

Q.  That  was  some  other  deal?  A.  Yes,  sir. 

Q.  But  so  far  as  this  deal  was  concerned,  it  was  end¬ 
ed?  A.  No,  sir.  He  said  he  might  take  it  up  later  but 
he  couldn’t  go  through  with  it  now. 

Q.  He  spoke  of  the  possibility  that  he  might  go 

297  through  with  it?  A.  Yes,  sir. 

Q.  Or  renew  it?  A.  Yes,  sir. 

Q.  Or  revive  it?  A.  Yes,  sir. 

Q,  At  that  time  the  property  was  worth  $1.00  a  foot? 
A.  In  my  opinion,  yes,  sir. 
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The  Court :  All  right.  That  is  all  I  want. 

Mr.  Magee:  May  I  withdraw  the  witness? 

The  Court:  Yes. 

Mr.  Magee:  Do  you  have  any  further  questions? 

Mr.  Schwartz:  No. 

(Witness  excused.) 

Mr.  Magee :  I  could  start  with  another  witness,  if 
your  Honor  desires. 

The  Court :  Yes. 

How  about  the  proof  of  damage  when  the  breach 
occurred,  when  the  property  was  worth  more  than  the 
price  received? 

Mr.  Magee :  I  asked  him  that,  and  he  said  that  it 
happened  in  January. 

The  Court:  I  don’t  remember  that,  just  now.  He 
said  that  it  was  over,  subject  to  being  revived. 

Mr.  Magee:  I  think  I  can  clear  that  up  with  Mr. 
Lambert,  that  these  negotiations  went  on  and  then 
298  he  flatly  refused  in  January,  1936. 

The  Court:  He  said  it  was  closed,  subject  to  be¬ 
ing  revived  and  that  some  other  deal  may  be  worked 
out.  Then  it  was  the  breach  occurred,  if  it  did  oc¬ 
cur,  and  then  it  was  the  damage  was  fixed,  as  I  read 
the  law. 

Mr.  Magee :  My  understanding  is,  when  the  facts 
are  all  in,  that  the  breach  will  be  in  January. 

The  Court:  One  of  the  things  that  is  bothering 
me  right  now  is  that.  I  know  this  case  in  the  Court 
of  Appeals,  the  Stone  (?)  case,  "where  I  think  the 
measure  of  damage  was  the  difference  between  what 
the  house  was  sold  for.  Do  you  know'  that  case? 

Mr.  Magee :  I  have  heard  of  it,  your  Honor. 

The  Court:  The  Supreme  Court  has  said  that 
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the  damage  is  the  difference  between  the  contract 
price  and  the  value  at  the  time  of  the  breach. 

Mr.  Magee:  Yes.  The  difference  between  the 
contract  price  and  the  sales  price. 

The  Court:  What  is  the  evidence  here? 

Mr.  Magee:  We  have  the  evidence  of  only  one 
witness. 

The  Court:  You  mean,  you  have  witnesses  to  tes¬ 
tify  as  to  the  difference  in  value  on  it  ? 

Mr.  Magee:  We  have  experts  who  are  going  to 
testify  with  reference  to  that,  if  your  Honor  please. 
We  hope  to  prove  that  the  breach  occurred  in  Jan¬ 
uary. 

299  Mr.  Schwartz:  If  the  breach  occurred  in  January 
and  they  were  ready  to  perform  in  September,  as 
they  claim,  they  are  required  to  make  the  tender. 

Mr.  Magee:  But  they  finally  refused  to  go  through 
with  the  deal  on  this  property  in  1936. 

The  Court:  I  would  like  to  have  you  prove  that. 


Thereupon  FRANCIS  CARROLL  STETSON,  was  called 
as  a  witness  on  behalf  of  the  plaintiff  and,  having  been  first 
duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination  by  Mr.  Magee: 

Q.  Give  us  your  full  name.  A.  Francis  Carroll  Stet¬ 
son. 

Q.  You  are  a  member  of  the  bar  of  this  court  ?  A.  Yes. 
Q.  How  long  have  you  been  a  member  of  the  bar  of  this 
court,  Mr.  Stetson?  A.  Since  1936  or  11*37. 

301  By  Mr.  Magee: 

Q.  Now,  did  there  come  a  time,  Mr.  Stetson,  when 
you  were  employed  by  the  Decatur  Corporation  to  do  some 
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work  with  reference  to  the  property  located  in  Square  1067 
in  Washington,  District  of  Columbia?  A.  Yes. 

Q.  What  were  you  employed  to  do  by  the  Decatur  Cor¬ 
poration  and  can  you  fix  the  year?  A.  Well,  I  was  em¬ 
ployed  to  clear  up  the  title  to  a  lot  known  as  Lot  Xo.  3  in 
that  square,  and  1  was  also  employed  to  make  an  offer  to 
the  Pennsylvania  Railroad  Company  to  buy  the  property; 
at  least,  that  came  in  the  course  of  my  employment :  1  think 
it  was  1935. 

R>.  Wore  you  aware  of  the  existence  of  a  written  con¬ 
tract  between  the  Decatur  Corporation  and  Mr.  Friedman 
in  this  case,  when  you  entered  into  this  employment?  A. 
Yes.  1  don’t  know  whether  it  was  Mr.  Friedman,  but  I 
know  Mr.  Pennvbaker  had  a  contract  to  sell  the  property, 
because  he  told  me  so. 

Q.  Did  you  see  that  document?  A.  1  cannot  remem¬ 
ber  that,  but  1  know  it  is  a  fact  that  be  was  going  to  sell  this 
property. 

Q.  T  band  you  Plaintiff’s  Exhibit  Xo.  1,  which  purports 
to  be  an  agreement  of  purchase,  dated  May  31,  1935,  and 
ask  you  whether  you  recognize  that  paper?  Would 
303  you  glance  over  the  property  described  in  it?  A. 

(Examining  document)  Yes.  This  is  the  contract 
between  the  Decatur  Corporation  and  Mr.  Friedman  to  buy 
certain  real  estate  described  in  the  contract  in  Square  1  ( K 57, 
and  that  real  estate  is  composed  of  two  parts,  a  part  of 
winch  was  owned  by  the  Decatur  Corporation  and  a  part  of 
which  was  owned  by  the  Pennsylvania  Railroad. 

Q.  Is  that  the  property  you  were  authorized  to  procure 
from  the  Pennsylvania  Railroad  Company?  A.  Yes.  That 
part  left  is  part  of  Lots  19  and  20. 

(>.  What  title  were  you  authorized  to  acquire  from  the 
railroad  company  to  that  property? 

Mr,  Schwartz;  Just  a  moment,  [  object  to  that. 
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Mr.  Magee:  This  is  germaiiie  to  the  scope  of  his 
employment. 

Mr.  Schwartz:  I  do  not  think  that  is  important. 

The  Court:  Confine  it  to  what  he  did. 

By  M  r.  M  agee  : 

Q.  Now,  did  you  in  August.  193"),  make  an  offer  to  the 
railroad  company  for  the  property  which  is  described  in 
that  contract,  as  owned  by  the  railroad?  A.  Yes,  I  did. 

(,).  I  hand  you  Plaintiff’s  Exhibit  X<>.  4  and  ask  you 
whether  you  recognize  that.  A.  (  Examining  letter) 
303  Yes.  This  is  a  carbon  copy  of  a  letter  1  wrote  to  Mr. 

Weidener,  Right-of-Way  Agent,  and  this  letter  of¬ 
fers  to  purchase — 

Mr.  Schwartz  (interposing):  Wait  a  minute.  The 
letter  has  been  offered  in  evidence,  Mr.  Stetson. 

The  Witness:  1  see. 

By  Mr.  Magee: 

Q.  I  hand  you  Plaintiff's  Exhibit  Xo.  0  and  will  ask  you 
whether  or  not  you  received  that  letter  from  the  Pennsyl¬ 
vania  Railroad  Company  in  response  to  your  letter  of  Au¬ 
gust  30?  A.  (Examining  letter)  Yes.  This  is  a  reply  to 
my  letter. 

Mr.  Schwartz:  By  “my  letter"  you  mean  Plain¬ 
tiff’s  Exhibit  Xo.  4? 

A.  Yes,  Plaintiff’s  Exhibit  Xo.  4.  dated  August  30th. 
This  letter  is  dated  September  4th.  My  letter  of  August 
30th  went  to  Philadelphia  and  a  couple  of  days  later  1  got 
this  answer  to  it. 

By  Mr.  Magee: 

Q.  Then,  in  response  to  an  inquiry  in  that  letter  did 
you  prepare  and  mail  Plaintiff’s  Exhibit  Xo.  7  to  the  rail¬ 
road  company?  A.  Yes.  This  letter  is  dated  September 
5th,  and  it  starts  off  by  saying,  “This  is  to  acknowledge  re- 
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ceipt  of  your  letter  of  September  4th,”  shows  this 
.‘‘>04  was  an  answer  to  that  letter. 

Q.  Now,  did  there  come  a  time  when  you  received 
some  further  communications  from  the  railroad  company? 
A.  Yes,  sir. 

Q.  Will  you  tell  us  the  first  you  received?  First  of  all, 
I  hand  you  Plaintiff’s  Exhibit  Xos.  8  and  9,  which  have 
been  received  in  evidence,  and  Plaintiff's  Exhibit  for  Iden¬ 
tification  Xo.  10,  and  ask  vou  whether  or  not  vou  have  ever 
seen  the  originals  of  those  papers?  A.  (Examining  pa¬ 
pers)  Yes.  I  have  seen  these  papers.  They  were  brought 
to  my  office  by  Mr.  Weidener. 

Q.  Who  is  Mr.  Weidener?  A.  lie  is  the  right-of-way 
agent  of  the  Pennsylvania  Railroad  Company. 

Mr.  Magee:  At  this  point  1  would  like  to  read 
into  the  record  a  stipulation  from  the  pre-trial  order, 
which  provides  as  follows: 

“That  Andrew  J.  Weidener.  Jr.,  in  19 Jo  and  1936 
was  employed  by  the  P.  B.  &  W.  IP  R.  Co.  to  the  Penn¬ 
sylvania  R.  R.  Co.  as  their  agent  under  J.  P.  Gauff, 
real  estate  agent,  and  R.  0.  Morse,  acting  regional 
vice-president  of  said  railroads.” 

By  Mr.  Magee: 

(,).  Do  you  know  Mr.  Weidener,  Mr.  Stetson ?  A.  1  met 
him  in  that  connection,  yes. 

30f>  Q.  He  is  the  gentleman  who  turned  over  to  you 
the  originals  of  these  documents?  A.  Yes.  TTe 
turned  them  over  to  me  and  then  I  think  I  called  Mr.  Pen- 
nybaker  about  it  because  this  first  figure  is  an  acceptance 
of  the  offer  that  we  had  previously  made.  Then  later  in 
the  day  Mr.  Weidener  and  1  went  over  to  the  District  Title 
Company  and  we  showed  these  papers  to  my  father  in  con¬ 
nection  with  a  certain  case  that  lie  had  over  there,  and  1 


think  we  left  them  at  the  District  Title  Company  for  the 
title  company. 

The  Court:  Is  this  Exhibit  No.  10  in  or  not? 

Mr.  Mauve:  1  would  like  to  offer  that  in  evidence, 
but  we  have  to  wait  until  we  can  show  when*  it  came 
from. 

The  Court:  All  right. 

By  Mr.  Schwartz: 

D-  With  reference  to  Plaintiff’s  Exhibit  No.  10.  which 
1  would  like  you  to  look  at,  I  want  you  to  tell  me  whether 
you  have  ever  seen  that  before.'  A.  t  Examining  paper) 
Vos,  I  have  seen  that  before. 

(t>.  That  copy  was  turned  over  to  you  or  exhibited  to 
you  and  then  left  with  the  title  company  some  time  in  Jan¬ 
uary  or  February,  103(5;  is  that  right ! 

Mr.  Magee:  No. 

A.  No.  The  last  part  of  what  you  said  is  not  correct, 
about  January  or  February,  103(i.  That  thing  came 
30(5  down  to  my  office  some  time  in  September,  103.").  I 
will  try  to  place  the  date,  if  I  can,  from  these  letters 
here  (indicating).  One  of  these  letters  I  wrote  to  them  at 
the  end  of  August  and  they  replied  to  me  three  or  four  days 
later:  1  wrote  back  to  them  a  day  later,  and  I  would  put  this 
date  in  as  about  September  0th  or  loth,  somewhere  around 
there,  in  1035. 

By  Mr.  Schwartz: 

Q.  That  is  your  thought  as  to  when  Mr.  Weidener 
brought  that  in:’  A.  Yes. 

Q.  Maybe  this  would  refresh  your  recollection.  Didn’t 
he  question  the  obtaining — 

Mr.  Magee  (interposing):  I  think  I  am  entitled 
to  proceed,  your  Honor. 

The  Court:  He  was  just  talking  alnuit  the  partic¬ 
ular  paper  that  you  ottered. 


Mr.  Schwartz:  This  is  .just  preliminary. 

Tin*  Court:  To  make  certain  as  to  its  admissibil¬ 
ity. 

Mr.  Magee:  I  will  withdraw  my  objection. 

The  <  ’ourt  :  Very  well. 


1  >y  Mr.  Schwartz: 

(>.  Didn't  the  question  of  the  authority  of  t lie  officers 
of  the  railroad  company  to  execute  the  deed  and  to  make 
this  particular  transfer  come  up  in  a  discussion  with  your 
father  at  the  title  company,  and  wasti 't  that  after  the 
•’!()<  deed  had  been  executed,  and  he  said,  your  father  said, 
they  wanted  something  in  addition  to  tile  specilic  ap¬ 
proval  with  reference  to  the  transfer  of  this  property?  .V. 
That  is  not  the  way  I  remember  it,  Mr.  Schwartz,  at  all. 
ilere  is  the  way  1  remember  it.  As  1  remember  it,  Mr. 
Denny  baker,  who  was  acting  for  the  Decatur  Corporation, 
came  to  my  office  and  said,  “I  have  got  this  property  re- 
zoned,"  way  back  two  or  three  months  before,  along  in  may¬ 
be  May,  lPbf),  or  maybe  June,  lb’bo.  And  Mr.  IVnnybaker 
came  to  me  and  asked  to  write  a  letter  to  the  Pennsylvania 
Railroad  to  get  their  consent — 1  think  it  was  a  petition  for 
rezoning,  which  1  sent  to  the  Pennsylvania  Railroad  Com¬ 
pany  to  have  them  sign  for  those  Lots  lb  and  Jo.  I  then 
told  Mr.  Pennybaker  1  was  not  familiar  with  rezoning  and 
he  had  better  get  another  lawyer  to  do  that  work,  and  he 
hired  somebody  else. 

Tlnm  he  came  back  to  me  and  said,  **  1  have  got  the  prop¬ 
erty  rezoned."  lie  said,  “Now,  write  to  W’eidener  and  tell 
him  that  I  won't  pay  over  so  much  money  for  the  property," 
all  cash  or  something,  and  I  wrote  to  Weidener  and  W’ei¬ 
dener  replied  to  me  to  the  effect — 

Mr.  Schwartz  (interposing):  Have  you  got  that 
letter? 

The  Witness:  W’eidener *s  reply  to  me? 
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Mr.  Schwartz:  I  would  like  to  have  that  letter. 

The  Witness:  This  is  what  lie  replied.  This  is 
the  letter  (indicating). 

308  Mr.  Schwartz:  He  replied  by  letter  which  is  mark¬ 
ed  Plaintiff's  Exhibit  No.  6. 

Mr.  Magee:  Just  to  qualify  that,  I  think  the  jury 
should  get  it  in  sequence. 

Mr.  Schwartz:  Yerv  well.  That  is  all  I  want  to 

* 

ask  as  preliminary. 

The  Court:  I  think  you  have  your  answer.  Now. 
do  you  object  to  that? 

Mr.  Schwartz:  ]  object  to  it  upon  the  ground  that 
it  is  not  anything  more  than  a  copy  of  an  inter-coni- 
panv  memorandum.  It  is  addressed  to  the  Decatur 
Corporation,  and  it  is  merely  a  copy  of  a  memoran¬ 
dum  showing  an  offer  and  an  approval  by  another 
officer  of  the  corporation. 

The  Court:  I  will  sustain  the  objection.  Of 
course,  you  can  bring  these  people  in. 

Mr.  Magee:  The  authenticity  of  this  has  been  ad¬ 
mitted  in  the  pre-trial  order.  The  only  question  is 
we  received  it  as  an  offer,  in  connection  with  this 
contract,  and  we  have  testified  that  it  was  delivered 
to  us  by  the  railroad.  Now,  if  your  Honor  will  read 
the  memorandum  dated  September  24th  from  the  real 
estate  agent  of  the  Pennsylvania  Railroad  Company 
and  the  P.  B.  &  W.  Railroad  Company  to  the  vice- 
presidents,  it  seems  that  may  be  offered  in  evidence 
without  formal  proof  as  to  its  authenticity.  They 
concede  it  is  an  authentic  copy  of  the  records.  Tin* 

309  only  question  which  arises  is  as  to  whether  it  is  rele¬ 
vant. 

Mr.  Schwartz:  That  is  the  ground  of  my  objec¬ 
tion. 
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The  Court:  I  thought  your  ground  was  simply  J 
because  it  was  a  copy  of  an  inter-office  communica¬ 
tion. 

Mr.  Schwartz:  I  don’t  object  because  it  is  a  copy. ! 
I  object  to  it  because  it  is  only  an  inter-office  com¬ 
munication,  and  the  specific  objection  is  this.  The 
statute  of  frauds  requires  that  there  must  be  some¬ 
thing  in  writing  signed  by  the  party  to  be  charged  to 
constitute  a  binding  contract  with  reference  to  real 
estate. 

The  Court:  Is  this  signed '! 

Mr.  Magee:  By  both  vice-presidents. 

Mr.  Schwartz:  It  is  not  signed  and  directed  to 
the  Decatur  Corporation.  In  other  words,  it  is  just 
as  if  T  had  made  a  contract  with  the  railroad  com¬ 
pany. 

The  Court:  Oh,  yes:  the  Decatur  Corporation  is 
named  in  here. 

Mr.  Schwartz:  I  know  that,  but  it  is  not  addressed 
to  them.  In  other  words,  it  is  just  as  if  you  should 
come  to  me,  your  agent,  and  write  a  memorandum 
saying,  with  reference  to  our  conversation,  it  is  O.K. 
if  you  want  to  sell  that  property  to  .lolm  Jones  and 
I  leave  with  the  Decatur  Corporation  your  memo¬ 
randum.  That  does  not  spell  out  a  contract. 

The  Court:  Is  there  not  some  letter  showing  its 
acceptance ! 

Mr.  Schwartz:  X o;  that  is  just  it. 

Mr.  Magee:  Yes;  we  have  a  letter  stating  it  was 
accepted,  and  it  is  in  evidence.  Here  it  is,  Plain¬ 
tiff’s  Exhibit  Xo.  11,  and  it  has  the  approval  of  our 
office.  That  shows  the  approval  of  the  vice-pres¬ 
ident  which  was  required  under  the  resolutions  which 
are  all  in  evidence.  They  O.K.’d  the  sab*. 
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The  Court:  You  are  not  offering  this  as  an  ac¬ 
ceptance? 

Mr.  Magee:  Yes. 

The  Court:  I  thought  von  said  von  had  that. 

Mr.  Magee:  We  have  a  reference  to  this  ap¬ 
proval.  \Ye  have  a  reference  referring  to  this  ap¬ 
proval.  In  connection  with  that  letter,  which  is  in 
evidence,  Plaintiff's  Exhibit  Xo.  11  refers  to  that 
specific  approval  which  has  been  delivered  to  us. 

Mr.  Schwartz:  That  has  been  offered  in  evidence 
without  objection.  I  didn't  object  to  the  letter,  dat¬ 
ed  September  11th. 

The  Court:  You  do  object  to  thi>.‘ 

Mr.  Schwartz:  Yes,  because  it  is  entirely  a  memo¬ 
randum  of  some  inter-company  matters. 

Mr.  Magee:  It  is  corporate  action. 

The  Court:  It  was  handed  to  the  representative 
of  the  Decatur  Corporation,  Mr.  Stetson. 

Mr.  Schwartz:  It  is  just  as  if  Mr.  Stetson  were 
to  relate  that  Mr.  Weidener  told  him.  and  the  only 
311  difference  is  that  this  is  in  writing,  that  the  vice- 
president  had  approved  the  sale.  This  is  only  a  com¬ 
pany  memorandum. 

The  Court:  Well,  this  letter  from  Weidener  says 
in  view  of  the  approval  of  our  officers,  that  he  speaks 
of,  and  you  stipulated  that  Weidener  was  employed 
as  right-of-way  agent. 

Mr.  Magee:  If  your  Honor  will  take  a  look  at  the 

two  resolutions  you  will  see  how  it  tits  in.  Those 

resolutions  are  alreadv  in  authorizing  the*  officers  to 

•  ■ 

approve  the  sale. 

The  Court:  Do  you  need  any  more  than  that,  un¬ 
less  there  is  some  dispute? 

Mr.  Magee:  Yes.  These  three  papers  complete 
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the  contract  of  sale.  That  is  wlmt  they  told  us  it  is 
their  acceptance. 

The  Court:  1  will  take  this  up  Monday  morning. 


Plaintiff's  Exhibit  No.  13. 

1 X F( )  KM  AT  l()X  CIRCULAR 


APPLICATIONS  FOR  PERMITS 
FOR  WORK  IN  THE  NAVIGABLE  WATERS 
OF  THE  UNITED  STATES 

INTRODUCTORY 


The  purpose  of  this  circular  is  to  furnish  information | 
for  the  assistance  of  parties  applying  for  permission  underj 
the  provisions  of  Section  10  of  the  River  and  Harbor 
Act  of  March  3,  1899,  to  execute  work  or  erect  structured 
other  than  ‘laws  or  bridges  in  the  navigable  water  of  the) 
United  States. 

Applications  for  authority  to  construct  water-power 
( laws  in  such  waters  are  subject  to  the  provisions  of  the 
Federal  water  power  act,  approved  June  10,  1920.  ln-j 
puiries  concerning  the  required  procedure  in  such  casesl 
should  be*  addressed  to  the  Federal  Water  Power  Com-| 
mission,  Department  of  the  Interior,  Washington.  D.  C.. 
or  to  any  district  engineer  of  the  Engineer  Department  at 
Large. 

Applications  for  the  approval  of  plans  of  dams  to  bo 
constructed  in  such  waters  for  other  than  water-power 
purposes,  and  applications  for  the  approval  of  plans  of 
bridges  to  cross  such  waters,  are  subject  to  the  provisions 
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of  Section  9  of  the  River  and  Harbor  Act  approved  March 
3,  1899. 

A  form  of  application  designated  as  Form  92b,  War 
Department,  0.  C.  of  E.,  is  available  for  use  in  bridge 
cases,  and  copies  may  be  obtained  upon  request  from  any 
district  engineer  of  the  Engineer  Department  at  Large, 
or  the  Chief  of  Engineers,  War  Department,  Washington, 
D.  0.  That  form  gives  information  as  to  the  data  required 
by  the  War  Department  in  passing  on  applications  for 
approval  of  bridge  plans. 

PROVISIONS  OF  THE  LAW 

The  laws  for  the  protection  and  preservation  of  the 
navigable  waters  of  the  United  States  prohibit  the  deposit 
of  material  in  any  such  waters,  or  the  excavation  or 
dredging  of  any  material  in  them,  or  the  placing  in  or 
over  them  of  any  structures,  such  as  wharves,  dolphins, 
booms,  weirs,  breakwaters,  bulkheads,  jetties,  or  similar 
constructions,  unless  the  work  has  been  recommended  by 
the  Chief  of  Engineers  and  authorized  by  the  Secretary 
of  War  before  the  work  is  begun.  Such  authorization  is 
ordinarily  granted  in  the  form  of  a  permit. 

The  Provisions  of  the  laws  extend  to  tidewater 
areas  below  high-water  mark,  and  in  rivers  to  areas 
navigable  at  high  water,  and  to  the  deposit  of  material  in 
branch  streams  where  it  is  liable  to  be  washed  into  navi¬ 
gable  waters. 

A  copy  of  the  laws  may  be  secured  from  any  district 
engineer  of  the  War  Department;  or  if  the  address  of  no 
such  officer  is  known,  from  the  Chief  of  Engineers,  United 
States  Army,  Washington,  D.  C. 

HARBOR  LINES 

At  certain  localities  harbor  lines  have  been  established 
by  the  Secretary  of  War  beyond  which  no  piers,  wharves, 
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bulkheads,  or  other  works  shall  be  extended,  or  deposits 
made  except  under  such  regulations  as  may  be  prescribed 
from  time  to  time  by  him.  Usually  the  limits  established 
include  bulkhead  lines  which  mark  the  limit  of  solid  filling,  | 
and  pierhead  lines  defining  the  limit  for  open-pile  struc¬ 
tures.  Such  lines  authorize  without  further  approval, 
unless  otherwise  specified  on  the  harbor  line  map,  the 
construction  of  structures,  of  the  kind  stated  within  the 
respective  limits,  but  when  filling  is  done  the  parties  mak-  j 
ing  the  fill  are  responsible  that  no  part  of  it  is  carried 
outside  of  the  bulkhead  line.  A  substantial  bulkhead  to 
prevent  such  occurrence  should  be  built  when  necessary. 
Maps  showing  harbor  lines  may  be  secured  from  the  dis¬ 
trict  engineer  in  charge  of  the  locality  at  the  cost  of  repro¬ 
duction. 

314  SUBMARINE  CABLES 

Submarine  cables  connecting  the  United  States 
with  any  foreign  country,  directly  or  indirectly,  or  con¬ 
necting  any  portion  of  the  United  States  with  any  other 
portion  thereof,  are  subject  to  the  provisions  of  an  act 
of  Congress  approved  May  27,  1921  (42  Stats,  p.  8),  pre¬ 
scribing  that  such  cables  shall  not  be  laid  or  operated  un¬ 
less  a  written  license  therefor  has  been  issued  by  the  Presi¬ 
dent  of  the  United  States.  In  every  case  where  a  cable 
lies  in  navigable  water  of  the  United  States  a  War  De¬ 
partment  permit  therefor  is  necessary.  If,  in  addition,  the 
ease  is  one  requiring  a  license  from  the  President  under 
the  provisions  of  the  act  of  May  27,  1921,  the  War  De¬ 
partment  does  not  take  action  until  the  presidential  license 
is  issued. 

APPLICATIONS  FOR  PERMITS 

The  application  consists  of  a  Utter  requesting  the 
permit,  and  attached  maps  and  plans  of  the  proposed 
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work.  The  letter  of  application  may,  if  desired,  be  ad¬ 
dressed  to  the  Secretary  of  War,  but  it  will  receive  equal 
attention  if  addressed  to  the  district  engineer  in  charge 
of  the  district  in  which  the  work  lies. 

Such  officers  have  general  authority  to  issue  permits 
for  certain  classes  of  work,  and  will  forward  to  proper 
authority  applications  for  permits  on  which  they  cannot 
themselves  take  final  action.  Special  forms  for  applica¬ 
tions  for  certain  special  classes  of  structures,  such  as 
log  booms,  fish  traps,  etc.,  are  available  in  certain  dis¬ 
tricts.  The  address  of  the  district  engineer  to  whom  the 
application  should  be  sent  may  be  obtained  on  inquiry 
addressed  to  any  district  engineer,  or  to  the  Chief  of  En¬ 
gineers,  United  States  Army,  Washington,  D.  C.  As  a 
rule,  the  desired  permit  will  he  more  quickly  secured  by 
sending  the  application  direct  to  the  district  engineer  than 
by  any  other  way. 

FORM  OF  LETTER  OF  APPLICATION 

For  applications  in  general  no  printed  form  is  pro¬ 
vided,  and  the  application  should  be  an  ordinary  letter, 
bearing  the  address  of  the  applicant  and  the  date,  and 
containing  the  following  information : 

Name  of  waterway. 

Location  of  the  work. 

Description  of  the  work. 

Statement  whether  work  is  within  corporate  lim¬ 
its  of  a  municipality. 

SPECIAL  INSTRUCTIONS 

Name  of  watcruay, — The  name  of  the  main  waterway 
in  which  the  structure  or  work  is  to  be  located  should  be 
given,  together  with  the  name  of  the  particular  locality, 
thus — “Shaws  Cove,  New  London  Harbor. ” 
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Location  of  the  work . — The  description  of  the  location 
should  include  the  name  of  the  nearest  well-known  locality, 
preferably  a  town  or  city,  and  the  distance,  usually  in 
miles  and  tenths,  from  some  definite  point  in  the  same, 
stating  whether  upstream  or  downstream  or  giving  direc¬ 
tion  by  points  of  compass,  thus:  “Near  Smithville,  2.3 
miles  downstream  from  the  Fourth  Street  Bridge  at  Smith-  j 
ville”,  or  “in  New  York  Harbor,  one-half  mile  southwest 
of  Governors  Island."’ 

Description  of  work. — The  letter  of  application  should 
give  any  explanation  of  the  plans  necessary  to  enable  the 
War  Department  officials  to  determine  exactly  what  is 
proposed  and  to  show  that  the  structure  is  not  likely  to 
fail  and  become  a  danger  or  obstruction  to  navigation,  or  ' 
injure  the  navigable  capacity  of  any  of  the  public  navi¬ 
gable  waters.  If  dredging  or  dumping  is  proposed,  the 
application  should  give  the  exact  location  of  the  work,  the  | 
depth  to  which  the  proposed  dredging  is  to  be  carried,  the 
approximate  amount  of  the  material  to  be  removed,  and 
the  definite  location  of  the  deposit  of  the  dredged  material  j 
and  the  depth  to  be  left  over  it.  Where  dredging  or  dump¬ 
ing  is  proposed  in  connection  with  other  work,  a  separate 
application  for  dredging  is  not  required,  but  the  informa-  j 
tion  above  specified  should  be  included  in  the  application,  j 
Applications  for  dredging  only  may,  if  desired,  be  sub¬ 
mitted  by  the  dredging  contractor  who  is  to  do  the 
work. 

315  Whether  within  the  corporate  limits  of  a  m'tmci- 
pality. — The  district  engineer  is  required  to  notify 
the  municipal  authorities  of  any  application  for  work  ly¬ 
ing  within  the  corporate  limits  of  a  municipality.  To  save 
time  and  correspondence,  every  application  for  a  permit 
should  state  the  city  or  town  within  which  the  work  lies,  or 
should  definitely  state  that  it  lies  outside  of  the  limits  of 
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any  city  or  incorporated  town,  unless  such  fact  is  clearly 
shown  by  the  maps  and  description. 

Application  to  be  complete  in  itself. — The  letter  of  ap¬ 
plication,  attached  papers,  and  maps  should  be  complete, 
without  reference  to  other  correspondence  not  attached, 
and  should  include  any  special  authorization  for  the  work 
that  is  prerequisite  to  the  action  of  the  department,  as, 
for  example,  a  copy  of  the  State  permit  for  the  work,  if 
the  laws  of  the  State  in  which  it  is  situated  require  the 
obtaining  of  such  instruments. 

By  whom  signed. — The  letter  of  application  must  be 
signed  by  the  owner  or  proprietor  of  the  proposed  work, 
or  by  his  duly  authorized  agent,  and  not  by  the  contractor 
whom  it  is  proposed  to  employ  on  the  work,  excepting  in 
the  case  of  applications  for  permits  for  dredging. 

Letter  of  Application ,  etc.,  to  be  in  duplicate. — A  copy 
of  the  letter  of  application  should  be  furnished  for  the 
convenience  of  the  district  engineer,  and  all  attached  papers 
should  be  furnished  in  quadruplicate. 

EXAMPLES  OF  LETTER  OF  APPLICATION 

(1) 

1147  B  Street,  Freeport,  Me., 

July  27, 1919. 

The  District  Encineer,  United  States  Army, 

Boston,  Mass. 

Dear  Sir:  I  request  a  permit  for  the  construction  of 
a  wharf,  as  shown  on  the  attached  plans,  to  be  built  in  the 
White  River  2-3/10  miles  below  the  highway  bridge  at 
Freeport.  I  own  the  land  in  front  of  which  this  wharf 
will  be  built.  It  will  be  just  inside  the  corporate  limits  of 
the  town  of  Freeport. 

Very  truly, 


John  Jones. 
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(2) 

1147  B  Street,  Freeport,  Me.,  j 

July  27,  1919. 

The  District  Engineer,  United  States  Army, 

Boston ,  Mass. 

Dear  Sir:  We  request  a  permit  for  dredging  a  slip  j 
shown  on  the  attached  map,  alongside  Jones  Wharf  at 
Freeport  Harbor.  This  is  the  second  wharf  south  of  the 
city  wharf.  The  depth  to  be  made  is  15  feet  at  low  water 
and  we  estimate  that  about  3, (XX)  yards  will  be  removed. 
We  desire  to  deposit  the  material  on  the  public  dumping 
ground  off  Freeport  Harbor.  We  have  closed  an  agree¬ 
ment  with  Mr.  Jones  for  this  dredging. 

Very  truly,  Freeport  Dredging  Co., 

Per  John  Smith,  General  Manager. 

MAPS  AND  PLANS 

Maps  and  plans  showing  the  location,  extent,  and 
character  of  the  proposed  work  are  an  essential  part  of  an 
application  for  a  permit.  Such  drawings  are  attached 
to,  and  form  a  part  of,  the  permit  issued,  and  must  be 
carefully  prepared  in  the  form  prescribed. 

Consultation  with  district  engineer. — As  the  employ¬ 
ment  of  a  suitable  engineer  or  draftsman  will  often  be 
necessary  for  the  preparation  of  the  drawings,  parties  de¬ 
siring  to  do  work  in  navigable  waters  are  advised  to  con¬ 
sult  with  the  district  engineer,  by  letter  or  in  person,  in 
order  that  they  may  avoid  the  unnecessary  expense  of 
preparing  plans  for  works  for  which  permission  must  be 
denied  in  the  interests  of  navigation,  or  of  preparing  plans 
that  do  not  meet  the  requirements. 
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Number  and  kind  of  copies  required. — One  set  of  plans 
on  tracing  linen,  and  three  sets  of  blueprints,  or  other 
copies  are  required.  An  exception  will  be  made  to  the 
rule  requiring  a  set  of  plans  on  tracing  linen,  when  the 
map  or  drawing  is  a  part  of  a  printed  map  or  plan  which 
is  sufficiently  clear  to  permit  reproduction  by  the  photo¬ 
graphic  process;  and,  in  ordinary  applications  for  dredg¬ 
ing,  all  four  copies  of  the  map  may  be  blueprints,  which 
may  often  be  secured  from  the  district  engineer  at  small 
cost.  Tn  all  cases  four  complete  sets  must  be  furnished. 
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326  PROCEEDINGS 

Thereupon  EDWIN  A.  SCHMITT  was  called  as  a 
witness  on  behalf  of  the  plaintiff  and,  having  been  first 
duly  sworn,  was  examined  and  testified  as  follows : 

Direct  Examination  by  Mr.  Magee: 

Q.  Mr.  Schmitt,  will  you  state  your  full  name  ?  A.  Ed¬ 
win  A.  Schmitt. 

Q.  Mr.  Schmitt,  what  is  your  professional  calling!  A. 
Civil  Engineer. 

327  Q.  Do  you  hold  any  official  position  in  the  War 
Department  of  the  United  States  of  America!  A. 

I  am  employed  in  the  War  Department  in  the  United 
States  Engineer’s  Office  as  principal  engineer. 

Q.  For  what  district,  Mr.  Schmitt!  A.  In  what  we 
call  the  Washington  Engineering  District. 

Q.  Does  that  include  the  Potomac  River  and  tribu¬ 
taries,  including  the  Anacostia  River!  A.  It  does. 

Q.  How  long  have  you  been  in  the  engineer  service  of 
the  United  States,  Mr.  Schmitt?  A.  Twenty-eight  years. 
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Q.  In  1935  wliat  official  position — Did  you  now  say  you 
were  principal  engineer,  sir  ?  A.  That  is  correct. 

Q.  What  was  your  position  in  the  year  1935  with  the 
War  Department  ?  A.  The  same  position,  but  I  was  called 
a  civil  engineer. 

Q.  In  the  absence  of  the  District  Engineer  who  acts 
for  the  Engineer  in  the  District  of  Columbia,  Mr.  Schmitt? 
A.  Under  certain  circumstances  1  could  act  for  the  Dis¬ 
trict  Engineer. 

Q.  Does  your  department  have  jurisdiction  over  navi¬ 
gable  waters  of  the  United  States  and  District  of  Colum¬ 
bia?  A.  We  do. 

328  Q.  Can  you  tell  us  or  not  whether  the  Anacostia 
River  is  considered  a  navigable  stream  in  the  United 
States?  A.  It  is  considered  as  a  navigable  stream  and 
has  been  approved  as  such. 

Q.  In  1935  were  any  plans  or  reports  pending  before 
the  Congress  concerning  the  improvement  of  the  Ana¬ 
costia  River  as  a  navigable  stream  of  the  United  States? 
A.  I  cannot  give  you  the  dates,  but  we  have  had  in  mind 
the  improvement  of  the  Anacostia  River.  I  know  they 
were  studying  a  24-foot  project  in  the  Anacostia  River. 

Q.  Do  you  know  how  far  up  the  Anacostia  River  this 
24-foot  project  would  go?  A.  Up  to  Fifteenth  Street. 

Q.  That  would  be  the  area  south  of  Square  1067?  A. 

I  don’t  know.  J 

Q.  Would  you  step  down  to  this  map,  Mr.  Schmitt? 

(The  witness  went  to  map  on  blackboard.) 

Q.  This  is  Square  1067  (indicating)?  A.  Yes. 

Q.  So  that  project  carried  you  up  to  just  south  of  j 
Square  1067  and  south  of  Square  1067 ;  is  that  correct?  A.  j 
Yes,  sir. 

Mr.  Schwartz:  Has  this  map  been  offered  in  evi-  | 
deuce  ? 
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Mr.  Magee:  I  will  offer  it,  and  also  this  map. 
Mr.  Schwartz:  It  shows  the  street  locations. 

Mr.  Magee:  I  offer  this  map  as  Plaintiff’s  Ex¬ 
hibit  No.  17. 

329  Mr.  Schwartz:  Yes.  It  shows  the  street  layout. 
(Said  map  was  thereupon  marked  “Plaintiff’s 

Exhibit  No.  17,  &  17 A”  received  in  evidence.) 

By  Mr.  Magee: 

Q.  Mr.  Schmitt,  in  whose  department  is  the  considera¬ 
tion  given  to  the  application  of  permits  for  wharfage  fa¬ 
cilities  along  the  Anacostia  River  and  along  this  area? 
A.  In  our  office. 

Q.  I  hand  you  Plaintiff’s  Exhibit  No.  13  and  ask  you 
whether  you  can  identify  that  circular.  A.  Yes,  sir.  It 
is  what  we  give  the  general  public  showing  data  upon  which 
to  prepare  permits. 

Q.  Were  these  regulations  in  force  in  1935?  A.  Either 
that  or  a  more  recent  revision.  I  don’t  know. 

Mr.  Magee:  I  will  ask  the  reporter  to  mark  this 
for  identification. 

(A  blueprint  and  map  was  thereupon  marked 
“Plaintiff’s  Exhibit  No.  18  for  identification.’’) 

By  Mr.  Magee: 

Q.  I  hand  you  a  blueprint  or  map  marked  “Plaintiff's 
Exhibit  No.  18  for  identification,’’  and  ask  you  whether 
or  not  you  can  identify  that  map.  A.  Yes,  sir.  It  was 
prepared  in  my  office  and  1  see  my  signature  on  it. 

Q.  Is  that  your  signature  in  the  left-hand  corner? 

330  A.  On  the  left  side  of  the  left-hand  corner. 

Q.  What  does  this  map  depict,  Mr.  Schmitt?  A. 
This  map  depicts  a  plan  for  the  improvement  of  the  Ana¬ 
costia  River  to  a  24-foot  depth. 

Q.  What  lines  indicate  it  to  be  dredged  to  24  feet?  A. 
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The  heavy  dashed  line.  That  indicates  the  channel  line 
and  extending  up  to  the  foot  of  Fifteenth  Street,  the  area 
marked  24  by  400,  and  the  War  office  approved  that. 

Q.  Are  there  any  channel  marks  established  at  that 
point?  A.  Not  above  the  harbor  line,  but  up  the  stream 
to  that  point  there  are. 

Q.  Was  this  map  submitted  to  the  Congress  of  the 
United  States?  A.  Yes.  It  was  approved  by  the  Depart¬ 
ment  and  then  went  to  Congress  for  the  favorable  recom¬ 
mendation  of  this  project  which  was  subsequently  adopted 
by  Congress  for  improvement  to  the  24-foot  depth. 

Mr.  Schwartz:  When  was  that? 

Bv  Mr.  Magee: 

Q.  When  did  you  finally  make  the  improvement,  Mr. 
Schmitt?  A.  About  three  or  four — well,  I  don’t  know.  I 
cannot  tell  you. 

Q.  Was  that  several  years  ago?  A.  I  cannot  tell  you. 

I  can  find  out  from  the  office  records,  but  I  do  not  remem-  j 
ber  the  years. 

331  Q.  So  that  Congress  authorized  appropriations 
for  the  improvement  of  this  stream  as  a  navigable 
stream  of  the  United  States? 

Mr.  Schwartz:  That  doesn’t  make  a  great  deal 
of  difference,  but  that  is  not  the  way  to  prove  legis¬ 
lation.  The  Court  will  take  judicial  notice  of  it. 

Mr.  Magee:  Do  you  dispute  that  the  Anacostia 
River  is  a  navigable  stream  of  the  United  States? 

Mr.  Schwartz:  No. 

Mr.  Magee:  Do  you  concede  that? 

Mr.  Schwartz :  Yes. 

Mr.  Magee:  Very  well,  I  don’t  follow  that  line 
any  further. 

I  offer  in  evidence  Plaintiff’s  Exhibit  No.  18  on 
behalf  of  the  plaintiff. 
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Mr.  Schwartz:  For  what  purpose? 

Mr.  Magee:  For  the  purpose  of  showing  the  non¬ 
existence  of  harbor  lines  in  the  Anacostia  River  at 
this  area  and  that  this  stream  has  been  improved — 

By  Mr.  Schwartz: 

Q.  Does  this  map  show  the  non-existence  of  harbor 
lines  at  this  point?  A.  It  shows  them  below  the  Anacostia 
Bridge  but  does  not  show  them  above  the  Anacostia  Bridge. 

Q.  Where  would  the  harbor  lines  be?  A.  Why,  the 
harbor  lines  are  that  line  that  runs  up  here.  This 
332  is  the  bulkhead  there  and  this  upper  line.  Here  is 
the  harbor  line  (indicating).  But,  upstream,  above 
the  Anacostia  River,  no  harbor  lines  are  shown. 

Q.  That  shows  the  extent  to  which  the  harbor  may 
come  out?  A.  This  is  the  solid  line,  and  here  are  the  pile 
structures  (indicating).  Upstream  in  the  Anacostia  River 
there  are  none  and  no  wharfage,  but  any  wharfage  out 
there  would  have  to  be  covered  by  the  Navy  permits. 

Q.  In  other  words,  there  is  no  wharfage  out  beyond  Fif¬ 
teenth  Street?  A.  Nowhere  above  the  Anacostia  Bridge. 

Q.  That  would  have  to  be  covered  by  Navy  permits? 
A.  Yes. 

By  Mr.  Magee: 

Q.  In  view  of  the  non-existence  of  harbor  lines  in  this 
area,  is  there  a  policy  in  the  War  Department  which  would 
forbid  a  permit  for  wharfage  facilities  at  the  south  end  of 
the  Anacostia  Bridge  in  the  Anacostia  River? 

Mr.  Schwartz:  I  object  to  the  question,  if  your 
Honor  please.  I  don’t  think  the  matter  of  policy 
has  any  relevancy. 

I  also  object  to  it  upon  the  further  ground  that 
it  should  be  made  clear  with  reference  to  what  he 
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is  referring  when  he  says  “wharfage  facilities.”  If 
he  is  talking  about  a  wharf  that  is  one  thing. 

333  Mr.  Magee:  I  think  the  question  is  perfectly 
plain.  “Wharfage  facilities”  has  a  fixed  meaning 
and  I  can  show  definitely  what  wharfage  facilities 
means  by  the  witness,  if  he  desires. 

The  Court:  Perhaps  you  had  better  show  that. 

By  Mr.  Magee  : 

Q.  Mr.  Schmitt,  can  you  tell  us  what  the  term  “wharf-  j 
age  facilities”  means? 

Mr.  Schwartz:  Do  you  mean  that  “wharfage  fa¬ 
cilities”  has  a  special  technical  meaning? 

Mr.  Magee:  Yes. 

Mr.  Schwartz :  It  was  not  given  any  special  tech¬ 
nical  meaning  under  the  contract.  You  used  the 
words  “wharfage  facilities.” 

The  Court:  What  do  you  say  to  that? 

Mr.  Magee:  I  say,  simply,  that  the  term  “wharf¬ 
age  facilities”  has  a  definite  and  fixed  meaning  in 
these  circulars  and  insofar  as  it  applies  to  the  nav¬ 
igable  streams  of  the  United  States. 

The  Court:  I  thought  you  were  asking  him  a 
technical  meaning  as  an  engineer. 

Mr.  Magee:  Yes,  as  used  in  the  Anacostia  River  ; 
here. 

The  Court:  T  don’t  think  he  could  testify  to  a 
technical  meaning  if  it  is  different  from  the  general 
meaning. 

Mr.  Magee:  T  don’t  think  there  is  any  difference. 

334  May  I  make  an  offer  of  proof? 

The  Court :  Yes. 

Mr.  Schwartz:  In  connection  with  your  offer  of 
proof,  you  say  you  don’t  think  there  is  any  differ- 
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ence  between  the  technical  meaning  and  its  general 
meaning?  Is  that  right? 

Mr.  Magee :  I  don ’t  think  there  is  any  difference 
at  all. 

(The  following  proceedings  were  had  at  the  bench, 
out  of  hearing  of  the  jury.) 

Mr.  Magee:  1  propose  to  show  it  is  for  a  wharf 
and  wharfage  facilities.  The  only  way  you  can  lo¬ 
cate  a  wharf  at  this  area  in  a  navigable  stream  of 
the  United  States,  and  that  term  means  the  issuance 
of  a  permit  to  use  the  land  under  the  high  water 
mark  for  a  wharf.  That  is  all  the  term  means. 

(After  further  argument,  the  following  proceed¬ 
ings  were  had:) 

The  Court:  I  think  I  will  sustain  the  objection. 
Why  do  you  w*ant  to  show  the  technical  meaning  of 
it? 

Mr.  Magee:  Well,  if  there  is  any  question  about 
it  I  won  ’t  press  it.  I  will  withdraw  it. 

(The  following  proceedings  were  had  in  the  pres¬ 
ence  of  the  jury:) 

By  Mr.  Magee: 

Q.  Mr.  Schmitt,  I  believe  you  testified  that  your  office 
handled  all  matters  pertaining  to  the  letting  of  permits  to 
use  the  bed  of  the  Anacostia  River  for  a  wTharf;  is  that 
correct,  sir?  A.  That  is  right.  The  application 
335  is  filed  with  our  office. 

Q.  Tell  the  Court  and  jury  the  routine  that  is 
followed  on  applications  coming  to  your  office  for  the  is¬ 
suance  of  permits.  A.  That  is  primarily  clerical  proced¬ 
ure.  The  application  is  filed  together  with  plans  in  com¬ 
pliance  with  the  information  circular  and  then  the  plans 
are  reviewed  in  the  Engineer’s  office  and  thereafter  as  a 
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rule  they  publish  notice  for  ten  days.  That  is  issued  by  a  i 
letter  to  find  out  if  there  are  any  objections,  and  if  none 
are  received,  or  if  we  don’t  consider  them  valid  or  applic¬ 
able,  a  permit  for  that  is  prepared  and  that  is  sent  to  what 
is  called  our  Division  Engineer,  who  has  supervision  over 
six  or  seven  districts,  such  as  the  Washington  District, 
and  that  officer  signs  the  permit,  being  delegated  authority 
from  the  Secretary  of  War,  and  then  the  permit  becomes 
effective. 

Mr.  Schwartz:  Ask  him  if  he  is  an  officer  of  the 
United  States  Army. 

Mr.  Magee :  What  difference  does  it  make 
whether  he  is  an  officer  in  the  United  States  Army?  ! 

By  Mr.  Magee:  i 

Q.  Are  there  civilian  employees  in  the  War  Depart-  j 
ment  acting  for  the  Chief  Engineer  in  these  rivers  j 
336  and  harbors  projects?  A.  Yes. 

Q.  In  what  capacity  are  you  listed,  as  a  civilian 
employee  or  as  an  enlisted  man?  A.  No;  I  am  a  civilian. 

Q.  In  the  consideration  of  these  applications  for  a 
permit,  who  handles  all  of  the  administrative  details  be¬ 
fore  the  matter  goes  to  the  Division  Engineer  for  signa¬ 
ture?  A.  That  is  handled  in  our  office. 

Q.  Is  that  handled  under  your  jurisdiction?  A.  It  is 
handled  by  people  under  my  direction. 

Q.  Does  there  come  a  time  when  any  applications  for 
permits  come  to  your  attention,  Mr.  Schmitt?  A.  Only 
if  there  is  an  unusual  and  special  feature;  otherwise  they 
take  a  routine  course  and  they  are  handled  by  subordi¬ 
nates  without  reference  to  me. 

Q.  But  if  there  is  any  question  concerning  them,  then 
the  matter  comes  to  vour  attention;  is  that  correct,  sir? 
A.  That  is  right. 
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Q.  In  the  matter  of  laying  a  wharf  in  this  area  of  the 
Anacostia  River,  in  the  vicinity  of  Fifteenth  Street,  does 
the  War  Department  consult  with  the  National  Park  and 
Planning  Commission  of  the  District  of  Columbia?  A.  As 
a  rule,  in  order  to  avoid  difficulty  and  be  sure  that  the 
Government’s  position  is  well  taken  and  if  there  is  any  or 
other  contingencies,  we  refer  things  along  the  water- 
337  front  of  the  District  of  Columbia  to  the  National 
Park  and  Planning  Commission,  and  maybe  the  De¬ 
partment,  District  Commissioners  and  so  on. 

Q.  Now,  is  there  any  committee  or  agency  which  co¬ 
ordinates  the  activities  of  these  three  departments?  A. 
Well,  there  is  a  coordinating  committee  set  up  by  the  Na¬ 
tional  Park  and  Planning  Commission. 

Q.  And  that  committee  is  composed  of — 

Mr.  Schwartz:  Just  a  minute. 

Mr.  Magee:  No,  wait.  I  haven’t  finished  my 
question. 

Mr.  Schwartz:  I  wanted  to  stop  you  before  you 
finished  your  question. 

A.  That  is  right.  There  is  a  coordinating  committee 
set  up  by  the  National  Park  and  Planning  Commission  to 
which  the  municipal  and  many  governmental  departments 
and  independent  agencies  send  representatives.  This  com¬ 
mittee  refers  various  projects  we  have  of  coordinating  ac¬ 
tivities  to  all  of  the  agencies  concerned,  and  they  make 
recommendations  to  the  National  Park  and  Planning  Com¬ 
mission. 

By  Mr.  Magee: 

Q.  Who  constitutes  that  committee,  Mr.  Schmitt?  A. 
They  have  three  or  four  representatives  from  the  various 
departments  of  the  District  of  Columbia,  two  or  three 
from  the  National  Park  and  Planning  Commission,  one 
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, 

from  the  Engineer  Office  with  whom  I  happen  to  he, 

338  one  from  the  Federal  Works  Agency,  one  from  the 
office  of  National  Capital  Parks,  a  man  from  the 

Fire  Department,  and  one  or  two  others. 

Q.  Who  was  the  chairman  of  that  committee?  A.  I 
happen  to  be  the  chairman. 

Q.  Now,  did  there  come  a  time  when  the  matter  of  the 
erection  of  the  wharf  which  faces  on  Fifteenth  Street  in 
the  Anacostia  River  and  the  installation  of  pipe-line  facil¬ 
ities  from  that  point  was  presented  to  that  committee?  A. 
I  cannot  recall  that  definitely;  very  likely  so. 

Q.  I  hand  you  Plaintiff’s  Exhibit  No.  15  and  ask  you 
whether  or  not  you  recognize  the  signature  on  that  paper. 
A.  Yes.  That  is  John  Nowlan’s  signature.  I  cannot  an¬ 
swer  positively  as  to  whether  that  came  out  of  the  com¬ 
mittee  when  I  was  there.  I  may  have  been  absent,  but  I 
see  no  reason  why  it  should  not  come  before  it,  and  by 
that  letter  it  evidently  did.  I  mean,  we  handle  many  thous¬ 
ands  a  year  and  I  don’t  remember. 

Q.  Mr.  Schmitt,  during  the  spring  and  summer  of  1935 
was  your  department  approached  by  The  Decatur  Cor¬ 
poration  with  a  view  to  obtaining  wharfage  facilities  at 
the  foot  of  Fifteenth  Street  in  the  Anacostia  River?  A. 
I  don’t  remember  whether  The  Decatur  Corporation — or 
Mr.  Pennybaker  came  in  to  see  us,  but  I  remember  The 
Decatur  Corporation  coming  up  about  the  matter. 

Q.  Then  was  it  brought  to  your  attention  that  an 
Act  of  Congress  had  been  passed  pertaining  to 

339  certain  pipe  lines  running  down  to  the  Anacostia 
River;  and  in  that  connection  I  hand  you  Plaintiff’s 

Exhibit  No.  3  and  ask  you  whether  that  was  called  to  your 
attention?  A.  (examining  paper)  Yes.  I  recall  that.  I 
remember  that,  now. 
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Q.  This  Act  of  Congress  was  called  to  your  attention? 
A.  I  have  seen  it  before  many  times. 

Q.  Now,  after  the  enactment  of  the  law,  to  which  1  have 
just  referred,  was  there  anything  in  the  policy,  or  its  pro¬ 
visions,  or  any  law  pertaining  to  the  issuance  of  permits 
in  the  Anacostia  River  which  would  in  any  -way  prohibit 
the  issuance  of  a  permit  for  a  wharf  in  the  Anacostia 
River,  which  this  permit — 

Mr.  Schwartz  (interposing) :  I  object.  That 
calls  for  a  conclusion  of  law. 

The  Court:  1  sustain  the  objection.  You  are 
asking  about  a  question  of  law. 

By  Mr.  Magee: 

Q.  Now,  when  Mr.  Penny  baker  approached  you  in 
1935,  what  information  did  you  give  him  concerning  the 
issuance  of  a  permit  to  construct  a  wharf  in  the  Anacostia 
River  at  the  foot  of  Fifteenth  Street? 

Mr.  Schwartz:  I  object  on  the  ground  it  is  hear¬ 
say. 

Mr.  Magee:  It  is  not  hearsay,  your  Honor. 

340  The  Court:  The  only  question,  Mr.  Magee,  is 
whether  or  not  your  client  is  able  to  obtain  wharfage 
facilities,  but  routine  in  the  War  Department  and 
conversations  between  it  and  Mr.  Penny  baker  seem 
to  me  to  be  slightly  irrelevant,  unless  the  routine 
shows  whether  he  is  able  or  not  able;  but  certainly 
conversations  are  not  admissible.  It  seems  to  me 
that  there  are  only  two  or  three  simple  questions  in¬ 
volved  in  this  lawsuit. 

Mr.  Magee:  Yes. 

The  Court :  Whether  you  are  able  to  deliver  what 
you  agreed  to  deliver,  and  whether  Mr.  Friedman 
refused,  and  then  is  the  question  of  damages.  Where 
is  the  anticipatory  breach? 
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Mr.  Magee :  Right  during  these  negotiations,  your 
Honor. 

The  Court :  Then,  I  have  not  heard  it  in  evidence 
yet.  As  I  recall  it,  about  September  11  Mr.  Penny- 
baker  said  he  was  ready  to  perform  his  part  of  the 
contract  and  Mr.  Letzkus  said  Mr.  Friedman  was  not 
able  to  do  so.  Now,  where  is  the  anticipatory  breach? 
It  has  not  come  out  so  far. 

Mr.  Magee:  Not  definitely,  no,  because  we  have 
to  carry  it  up  into  the  year  1936. 

The  Court :  I  think  this  is  hearsay.  If  you  come 
to  the  bench  I  will  tell  you  why. 

(The  following  proceedings  were  had  at  the  bench, 
out  of  the  hearing  of  the  jury:) 

The  Court :  I  have  not  seen  yet  where  he  had  the 
right  to  issue  this  permit. 

Mr.  Schwartz :  1  think  the  thing  is  whether  or  not 
an  application  was  made. 

Mr.  Magee:  But  Mr.  Friedman  did  not  furnish 
the  plans  and  specifications  for  that. 

Now,  may  I  ask  him  if  they  were  willing  to  issue 
the  permit? 

The  Court :  Do  you  want  to  ask  him  ? 

Mr.  Magee:  That  is  all. 

Mr.  Schwartz :  It  is  not  up  to  him  to  issue  it. 

The  Court :  Well,  that  may  be  a  question. 

Mr.  Magee :  If  he  wants  to  go  higher  up,  then — 

Mr.  Schwartz  (interposing) :  It  was  up  to  them 
to  make  the  application  for  a  permit  and  have  it 
there. 

The  Court :  You  can  find  out  if  he  passes  on  appli¬ 
cations  or  not. 

Mr.  Magee:  Very  well.  I  will  do  that. 

(The  following  proceedings  were  had  in  the  pres¬ 
ence  of  the  jury :) 
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By  Mr.  Magee: 

Q.  Mr.  Schmitt,  do  you  pass  on  applications  for  permits 
here  in  the  Anacostia  River  at  this  area  for  the  War  De¬ 
partment?  A.  The  office  does,  yes. 

The  Court:  He  means  personally. 

By  Mr.  Magee: 

Q.  Personally.  A.  Frequently. 

342  The  Court:  The  question  is  whether  it  is  your 
responsibility  to  approve  or  reject  applications  for 
permits  to  construct  wharves. 

The  Witness:  That  is  done  by  the  District  Engi¬ 
neer  after  we  make  recommendations  to  him,  or  lie 
takes  a  different  view  of  what  we  recommend. 

The  Court:  Then  the  District  Engineer  is  the 
man  who  is  responsible  ? 

The  Witness :  He  has  authority  to  sign ;  that  is  the 
policy  of  the  office. 

Mr.  Magee:  May  we  come  to  the  bench? 

The  Court:  Yes. 

(The  following  proceedings  were  had  at  the  bench 
out  of  the  hearing  of  the  jury:) 

Mr.  Magee:  All  the  District  Engineer  does  is  to 
pass  on  those  things  in  routine  matter,  and  all  these 
matters  are  attained  by  this  man  and  it  goes  to  the 
office  for  signature. 

The  Court:  He  didn’t  say  so.  He  said  that  it  was 
up  to  the  District  Engineer  to  approve  or  reject. 
Of  course,  it  may  be  the  District  Engineer  is  a  rub¬ 
ber  stamp,  and  this  man  is  the  man  who  does  these 
other  things.  Maybe  he  is  and  he  cannot  admit  it. 

Mr.  Magee:  Here  is  what  actually  happens.  I 
know  this  procedure  and  your  Honor  knows  it,  and 
your  Honor  was  counsel  for  them  for  five  years.  All 
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343  objections  have  to  be  passed  on  before  a  permit  is  J 
granted. 

The  Court :  But  he  is  not  here.  He  says  the  Divi¬ 
sion  Engineer  signs  the  permit.  That  is  what  he  said 
earlier  in  his  testimony. 

344  Mr.  Magee :  1  will  get  that  straightened  out. 

The  Court:  But  you  haven’t  got  the  right  man 

here. 

Mr.  Magee :  1  think  1  will  have  him  here. 

The  Court:  All  right.  Then  you  can  develop  it.  | 
(The  following  proceedings  were  had  in  the  pres-  I 
ence  of  the  jury:) 

By  Mr.  Magee : 

Q.  Mr.  Schmitt,  was  the  Division  Engineer  or  the  Dis¬ 
trict  Engineer  the  one  under  your  regulations  who  grants  | 
and  signs  the  permit  actually  in  this  case  f  A.  The  permit  1 
is  finally  authorized  by  the  Division  Engineer. 

Q.  Where  is  the  office  of  the  Division  Engineer?  A.  At  j 
the  present  time  in  New  York  City.  Before  the  first  of  the 
year  it  was  in  Richmond,  Virginia. 

Q.  A  Division  Engineer  was  not  in  this  District  in  1935 ;  [ 
his  office  wTas  not  located  in  Washington  in  1935,  wTas  it, 
Mr.  Schmitt?  A.  No. 

Q.  Now,  who  decides  all  of  the  administrative  details  J 
in  your  office  before  the  formal  permit  goes  to  the  Division 
Engineer  for  signature?  A.  Well,  that  is  established  by  j 
routine  practice. 

Q.  What  is  that  routine  practice  ?  A.  Some  indi- 

345  vidual  in  my  office  handles  it  and  when  he  gets  a  thing  j 
of  that  kind,  wdiy,  he  examines  it  to  see  whether  it  is 

according  to  the  river  and  harbor  lawrs,  or  whether  there 
will  be  any  difficulty  arise  in  the  location.  Then  we  send  it  I 
out  after  that  to  the  public,  send  it  out  to  shipping  com- 
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panies  and  others  who  might  have  some  viewpoint  on 
whether  it  was  destructive,  and  we  send  it  out  to  other 
government  agencies  in  the  District  of  Columbia,  and  to 
yacht  clubs,  maybe,  so  that  they  can  hold  public  hearings 
and  we  can  get  a  proper  cross-section. 

Q.  Where  is  all  that  done,  in  your  office?  A.  This  indi¬ 
vidual  handles  all  these  various  matters.  Most  of  the  let¬ 
ters  going  out  are  signed  by  the  District  Engineer.  They 
may  be  signed  by  the  chief  clerk.  When  the  replies  come 
in,  we  see  whether  anybody  has  made  a  point  for  or  against 
the  particular  application.  Sometimes  we  have  objections 
which  we  do  not  agree  with  because  the  viewpoint  is  incor¬ 
rect  and  it  is  not  valid  under  the  law,  and  then  a  recom¬ 
mendation  is  prepared  on  a  regular  set  form  answering 
some  fifteen  or  twenty  questions  concerning  the  permit, 
and  that  is  attached  to  the  file  with  a  letter  going  to  the 
Division  Engineer  recommending  that  the  thing  be  granted. 
If  we  find  reason  not  to  do  it  we  notify  the  applicant  that 
there  is  some  defect  in  his  application  and  what  ought  to 
be  done  to  correct  it  so  that  we  can  give  a  favorable  recom¬ 
mendation. 

346  Q.  Where  is  that  handled  ?  A.  All  in  our  office. 

Q.  By  subordinates  under  you?  A.  Yes. 

Q.  In  case  of  serious  objection  do  they  come  to  you ! 
A.  Those  are  the  only  ones  I  want  to  see.  I  could  not  pay 
attention  to  all  of  them. 

Mr.  Schwartz:  Ask  him  whether  this  is  the  routine 
before  and  after  the  formal  application  is  made. 

By  Mir.  Magee : 

Q.  How  does  this  routine  start?  A.  It  starts  or  is 
negotiated  after  an  application  is  received. 

Q.  And  all  of  this  routine  matter  you  have  described  is 
conducted  in  your  office  under  your  jurisdiction  and  control  ? 
A.  That  is  correct. 
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Q.  And  then  the  formal  permit,  with  these  questions  you 
have  mentioned  answered,  goes  to  the  Division  Engineer 
for  signature?  A.  That  is  right. 

Q.  All  this  is  handled  by  these  gentlemen — 

The  Court:  You  haven’t  asked  him  what  the 
District  Engineer  does. 

By  Mr.  Magee : 

Q.  When  does  the  District  Engineer  enter  into 
347  this  picture?  A.  He  signs  the  letter  and  states  on 
the  bottom  of  this  list  of  questions  that  he  recom¬ 
mends  the  permit  to  be  granted.  He  is  the  official  head 
of  our  office.  He  is  the  officer  detailed  to  a  corps  of  engi¬ 
neers. 

Q.  Where  is  the  office  of  the  District  Engineer?  A. 
Here  in  Washington. 

Q.  Is  it  here  today?  A.  It  is  here  today.  He  is  Colonel 
W.  J.  Farnum. 

Q.  Is  he  the  District  Engineer  who  was  here  in  1935? 
A.  No,  they  vary. 

Q.  Do  you  recall  who  was  District  Engineer  in  1935? 
A.  No,  I  don’t  at  the  moment.  I  can  tell  you  from  the 
files. 

Q.  And  is  all  of  the  detail  worked  out  by  your  subordin¬ 
ates  in  this  division?  A.  Yes,  it  is  all  done  in  our  office. 

Q.  Would  you  say  from  the  time  it  leaves  your  office  it 
is  routine  matter  going  through  the  Division? 

Mr.  Schwartz:  Just  a  moment.  Don’t  lead  the 
witness. 

Mr.  Magee:  I  withdraw  the  question. 

Mr.  Schwartz :  All  right. 

Mr.  Magee:  What  is  the  objection  to  it? 

Mr.  Schwartz :  It  is  leading. 

The  Court :  I  overrule  the  objection. 
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348  By  Mr.  Magee : 

Q.  Would  you  say  from  the  time  it  leaves  your 
office  it  is  routine  matter  going  to  the  District  and  Division 
Engineers  for  a  formal  permit — 

The  Court  (interposing) :  He  is  the  District  Engi¬ 
neer.  Aren’t  you  in  the  District  Engineer’s  office. 

The  Witness:  The  Washington  District  Office. 

The  Court:  And  the  head  of  your  office  is  the 
Engineer’s  Office  of  the  United  States  Army  which  is 
called  the  District  Engineer’s  Office? 

The  Witness :  Correct. 

The  Court:  And  everything  down  in  your  office 
is  done  in  the  name  of  the  District  Engineer ;  is  that 
correct? 

The  Witness :  That  is  right. 

The  Court :  That  is  what  I  thought. 

By  Mr.  Magee : 

Q.  And  then  is  that  routine  from  then  on  ?  A.  In  most 
cases,  yes. 

Q.  Was  your  department  willing  to  issue  a  permit  for 
the  use  of  Fifteenth  Street  for  wharfage  facilities  in  the 
Anacostia  River  in  1939  ? 

Mr.  Schwartz :  I  object. 

The  Court :  I  overrule  the  objection. 

A.  That  is  right  hard  to  answer.  Normally  speaking, 
it  is  held  to  be  commercial  waterfront.  We  had  plans 
349  for  a  deep  water  channel.  If  normal  rentals  were 
made,  the  expectation  would  be  for  a  small  wharfage 
for  commercial  purposes. 

By  Mr.  Magee : 

Q.  What  were  the  rentals  at  that  time?  A.  Generally 
speaking,  we  have  set  ourselves  a  tentative  line  beyond 
which  wharfage  should  not  go.  It  is  about  50  feet  outside 
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oi  the  sea  wall.  In  the  normal  course  of  events  commercial 
water  frontage  for  commercial  use  of  it  would  not  be  grant¬ 
ed  a  permit. 

Q.  You  have  read  the  Act  of  Congress  of  August  27, 
1935.  Would  your  office  be  willing  to  issue  a  permit  for  com¬ 
mercial  use  even  if  the  area  had  been  listed  or  permitted 
to  be  used  for  a  wharf  prior  to  the  application  for  the  com¬ 
mercial  permit? 

Mr.  Schwartz:  I  object  to  the  question.  In  the 
lirst  place,  I  doirt  understand  it. 

The  Court :  I  think  it  is  not  clear. 

Mr.  Magee:  I  will  reframe  it. 

Q.  What  does  your  office  consider  to  be  the  superior 
use,  commercial  use  or  the  better  use  of  this  area  at  the  end 
of  Fifteenth  Street. 

Mr.  Schwartz:  I  object. 

The  Court:  Sustained.  It  is  not  material  what 
they  consider  to  be  the  superior  use. 

Mr.  Magee:  I  will  reframe  the  question,  your 
Honor. 

350  Q.  Had  the  formal  plans  and  specifications  been 
submitted  to  you  in  connection  with  your  circular, 
information  circular  1927,  for  the  use  by  The  Decatur  Cor¬ 
poration  at  the  foot  of  Fifteenth  Street  for  wharfage  facil¬ 
ities,  would  your  department  have  been  willing  to  grant 
such  wharfage  facilities? 

Mr.  Schwartz:  I  object.  My  objection  is  on  the 
ground  that  he  is  not  in  a  position  to  speak  for  the 
department. 

The  Court :  I  think  he  can  give  his  opinion.  There 
may  be  some  question  as  to  whether  he  is  the  man 
who  actually  puts  his  name  to  the  paper,  but  ap¬ 
parently  from  the  evidence  he  has  given  about  the 
work  done — I  will  let  him  answer  the  question. 
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(The  pending  question  was  read  by  the  reporter.) 

A.  Yes.  Under  the  circumstances  the  foot  of  Fifteenth 
Street  was  occupied  and  normally  the  occupant — 

Mr.  Schwartz  (interposing):  Just  a  moment.  He 
has  already  answered  the  question. 

The  Witness :  I  was  giving  the  policy  in  the  mat¬ 
ter — 

Mr.  Schwartz  (interposing) :  I  submit  he  has  an¬ 
swered  the  question. 

The  Court :  Yes,  he  has  answered  it. 

By  Mr.  Magee : 

Q.  Now,  in  event  the  applicant  were  able  to  make  an  ad¬ 
justment  with  any  lease  of  the  Washington  Yacht  Club  at 
the  foot  of  Fifteenth  Street,  what  would  have  been 
351  the  attitude  of  your  department?  A.  I  would  say 
that  there  would  not  be  any  apparent  reasons  why  it 
should  not  be  granted,  so  long  as  they  stay  within  50  feet 
of  the  sea  wall. 

Q.  What  was  the  lease  of  that  yacht  area  at  that  time  ? 
A.  I  think  it  was  a  revokable  30-day  lease  or  revokable  at 
the  will  of  the  Secretary  of  War.  All  our  leases  read  that 
way. 

Q.  Would  you  have  been  willing,  if  necessary,  to  revoke 
that  lease  in  order  that  a  commercial  lease  be  put  on  that 
area? 

The  Court:  You  have  not  qualified  him  as  the 
man  that  revokes  leases. 

Mr.  Magee :  I  will  do  that. 

Q.  In  the  matter  of  revoking  leases  on  waterfront  prop¬ 
erty  in  this  area,  is  there  any  distinction  between  the  duties 
you  have  just  outlined  for  us  in  issuing  the  permits  than 
there  is  in  the  revoking  of  them  in  this  area?  A.  They 
have  to  go  through  the  heads  of  the  various  offices  con¬ 
cerned. 
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Q.  The  same  way  the  original  permit  goes  through, 
which  you  have  described  to  us?  A.  No. 

Q.  What  is  the  difference?  A.  It  would  have  to  go  to 
the  Office  of  the  Secretary  of  War. 

Q.  Describe  the  routine  used  in  the  matter  of  revoking 
licenses  in  this  area,  and  tell  us  what  your  duty  is  in 
352  connection  with  that. 

Mr.  Schwartz :  I  object  to  that,  upon  the  ground 
that  the  issues  here  are,  there  was  a  lease  on  this 
property,  and  he  has  not  said  that  lease  could  be 
revoked,  and  could  not  say  that  because  he  is  not 
the  one  to  pass  on  that  question. 

The  Court :  Let  us  find  out  whether  he  does. 

By  the  Court : 

Q.  Do  you  pass  on  those  questions,  or  is  that  done  by 
rubber  stamps?  A.  I  cannot  say  that,  but  whenever  we 
get  a  recommendation  from  the  District  Engineer  on  the 
ground  and  he  has  investigated  the  matter,  I  would  say 
99.9  per  cent  of  the  cases  go  through  on  the  recommenda¬ 
tion  of  the  District  Engineer. 

Q.  And  in  99.9  cases,  when  you  recommend  something 
to  the  District  Engineer,  is  it  done?  A.  Yes,  sir. 

The  Court:  All  right. 

Mr.  Magee :  May  I  ask  a  question  ? 

The  Court:  Yes. 

By  Mr.  Magee: 

Q.  Would  your  department  be  willing  to  have  the 
Washington  Yacht  Club  lease  revoked  if  that  was  the  only 
thing  that  stood  in  the  way  of  granting  a  commercial  lease 
to  The  Decatur  Corporation,  under  this  Act  of  Congress 
we  have  described  here,  at  the  foot  of  Fifteenth  Street  for 
wharfage  facilities? 
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353  Mr.  Schwartz:  I  object  to  the  question. 

The  Court:  Overruled.  You  are  putting  it  on  the 
ground  that  there  may  be  a  lot  of  other  considera¬ 
tions? 

Mr.  Schwartz :  Certainly ;  and  the  question  never 
occurred;  never  called  upon. 

By  the  Court: 

Q.  Was  the  question  of  the  revocation  of  the  lease  ever 
taken  up  with  you?  A.  I  think  the  possibility  of  it  was 
discussed. 

Q.  Did  you  ever  pass  on  this  question  of  whether  or  not 
a  wharf  would  be  permitted  at  the  foot  of  Fifteenth  Street? 
A.  Did  I  pass  on  it? 

Q.  Yes.  A.  No,  I  didn’t.  It  was  not  presented. 

The  Court:  I  will  let  him  answer  the  question. 

Mr.  Magee:  Answer  the  question. 

(The  pending  question  w^as  read  by  the  reporter.) 

A.  This  particular  question  I  will  answer  on  the  basis 
of  the  question  of  the  recommendation  going  to  the  District 
Engineer.  Not  only  in  this  case  but  in  several  others 
we  consider  that  a  high-class  intensive  commercial  use  of 
the  property  for  commercial  purposes  is  superior  to  leasing 
it  to  a  yacht  club,  and  in  those  cases  we  have  charged  more 
rental  for  the  higher  type  use,  and  I  believe  that  in 

354  this  case  I  would  have  recommended  a  portion  of  the 
Washington  Yacht  Club  lease  be  vacated  in  order  to 

permit  it  to  be  used  for  higher  type  use.  Another  reason 
for  that  would  have  been,  in  this  instance,  that  you  had  an 
Act  of  Congress  relating  to  this  type  use  and  therefore  wo 
would  have  taken  some  heed  of  the  fact  that  Congress  had 
passed  a  law  granting  pipe  lines  to  the  foot  of  the  street, 
and  manifestly  they  were  not  willing  to  use  them  unless 
there  was  access  to  them  from  the  water.  So  we  would 
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liave  given  very  serious  consideration  to  revoking  that 
lease  in  order  to  permit  this  other  use. 

Mr.  Magee :  That  is  all. 

CROSS  EXAMINATION  by  Mr.  Schwartz: 

Q.  When  you  say  you  would  have  given  serious  con¬ 
sideration  to  the  revocation  of  this  lease,  Mr.  Schmitt,  you 
mean  that  your  personal  view  is  that  you  would  have  recom¬ 
mended  it?  A.  Correct. 

Q.  And  that  is  as  far  as  you  can  go  ?  A.  That  is  as  far 
as  my  authority  goes. 

Q.  After  your  recommendation  is  received,  then  it  would 
be  a  matter  for  the  consideration  of  the  District  Engineer  ? 
A.  That  is  correct. 

Q.  Who  in  turn  would  make  his  own  recommendation  to 
the  Division  Engineer?  A.  Yes;  and  then  for  the  Dis¬ 
trict — 

355  Q.  And  he  in  turn  would  be  permitted  to  receive 
from  any  protestants  their  reasons  for  not  revoking 
the  lease;  isn’t  that  so?  A.  That  is  correct. 

Q.  And  then  the  District  Engineer  would  consider  the 
whole  matter  from  his  viewpoint  and  make  a  recommenda¬ 
tion  either  approving  your  recommendation  or  disapprov¬ 
ing  your  recommendation  to  the  Secretary  of  War;  isn’t 
that  so?  A.  If  he  disagreed  with  our  recommendation  he 
might  just  tell  us  that  he  doesn't  approve  of  it  and  we  shall 
start  a  new  course.  If  he  thought  some  principle  was  in¬ 
volved,  he  might  forward  the  matter  to  the  Chief  Engineer 
for  consideration,  being  our  top  superior  officer. 

Q.  So  that  in  event  there  were  three  or  four  further 
stages  after  your  recommendation,  then  there  might  be 
favorable  consideration  and  action  taken  by  the  Secretary 
of  War  to  revoke  a  lease;  is  that  right?  A.  Yes. 

Q.  And  you  could  not  undertake  to  say  in  this  case  the 
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Secretary  of  War  would  have  ultimately  taken  steps  with 
reference  to  the  revocation  of  this  lease?  A.  Naturally 
not. 

Q.  He  might  have  filed  your  recommendation  or  he 
might  not  have  filed  your  recommendation?  A.  That  is 
perfectly  possible. 

356  Q.  As  a  rule  your  policy  is  to  avoid,  is  it  not,  the 
revocation  of  any  lease?  A.  I  don’t  know  what  you 

mean  by  that. 

Q.  I  mean  this:  All  leases,  whether  it  was  a  lease  to 
The  Decatur  Corporation  or  a  lease  to  me  or  a  lease  to  a 
yacht  club,  all  of  the  leases  which  are  made  by  the  War  De¬ 
partment  with  reference  to  waterfront  property  are  made 
for  a  period,  a  fixed  period,  and  they  contain  a  revocation 
clause,  do  they  not?  A.  No.  Say  we  make  five-year  leases, 
the  most  of  them  are  revocable  on  30  days’  notice.  It  is 
merely  an  indication  of  tenure  but  not  a  grant  of  tenure. 
That  depends  on  the  considerations  which  arise  when  a 
lease  is  to  be  made  on  property,  normally  speaking,  unless 
we  want  to  increase  the  rental  on  a  lease,  it  is  allowed  to 
continue  to  run. 

Q.  I  don’t  think  you  understood  my  question.  You  some¬ 
times  make  leases  for  short  periods  of  time;  isn’t  that  so, 
just  by  the  month?  A.  Yes. 

Q.  And  if  you  desire  the  lease  to  run  for  a  longer  time, 
you  make  them  for  as  long  as  four  or  five  years,  do  you 
not?  A.  We  state  that  it  can — it  is  expected  to  run  for  five 
years. 

Q.  But  in  all  leases  that  the  Government  executes 
through  the  District  Engineer  of  that  type,  under  the 

357  legislation  there  is  a  clause  by  which  those  leases  may 
be  revoked  by  the  United  States  on  notice?  A.  That 

is  right. 
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Q.  So  that  no  matter  what  lease  is  executed  by  the  War 
Department  of  this  type,  it  contains  a  clause  which  per-  J 
mits  the  Government  to  revoke  it  in  thirty  or  ninety  days ; 
isn’t  that  so?  A.  That  is  generally  so. 

Q.  It  is  always  true  ?  A.  I  would  not  say  that,  but 
generally. 

Q.  You  don't  know'  of  any  instance  of  that  kind?  A.  I 
I  do  not  recall  any. 

Q.  In  this  area?  A.  It  depends  upon  where  the  juris-  j 
diction  of  the  land  descended  or  whether  it  is  an  outright  j 
War  Department  lease  or  an  inherited  lease. 

Q.  You  were  under  the  impression  when  you  took  the  I 
stand  that  the  Washington  Yacht  Club  had  a  thirty-day  or 
monthly  lease?  A.  No,  I  didn’t  mean  to  say  that. 

Q.  As  a  matter  of  fact,  the  lease  to  the  Washington 
Yacht  Club  w^as  dated  the  27th  day  of  November,  1934.  A. 
It  is  in  that  first  paragraph  (indicating). 

Q.  Y^es;  a  lease  for  a  period  of  five  years;  doesn’t  it 
say  that  ?  A.  That  is  wrtiat  it  says. 

358  Q.  Look  at  this  lease  and  see  if  that  doesn’t  re¬ 
fresh  your  recollection.  A.  All  right  (examining  I 
paper).  That  is  what  it  says  here.  What  does  it  say  some-  j 
where  else. 

Q.  I  am  coming  to  that. 

Mr.  Magee :  Read  what  it  says  there. 

Mr.  Schwartz:  I  am  coming  to  it. 

Mr.  Magee :  I  think  he  is  entitled  to  his  explana-  I 
tion. 

The  Court :  You  can  take  that  up  on  re-direct. 

By  Mr.  Schwartz : 

Q.  The  lease  was  dated  November  27, 1934,  and  it  was  to  j 
run  for  a  period  of  five  years  beginning  with  the  first  day 
of  December,  1934,  and  all  leases  are  subject  to  a  provi-  I 
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sion  that  they  are  revocable  at  any  time  upon  thirty  days’ 
notice  given  by  the  District  Engineer  of  the  United  States 
Army;  isn’t  that  so?  A.  That  is  the  usual  clause. 

Q.  That  is  true  of  all  leases.  If  The  Decatur  Corpora¬ 
tion  had  obtained  a  lease  to  the  property  it  would  have  con¬ 
tained  the  same  provision  that  the  Government  could  re¬ 
voke  in  case  somebody  else  might  come  in  and  want  it?  A. 
I  can’t  answer  that  last  part  of  it. 

Q.  But  it  would  have  had  a  provision  in  there  that  it 
could  be  revoked?  A.  Yes. 

359  Q.  It  is  your  policy,  is  it  not,  to  try  to  avoid  revo¬ 
cation  of  leases  once  made;  isn’t  that  so?  A.  I 

cannot  answer  that  question.  X o,  I  cannot  answer  that  in 
the  affirmative.  I  will  say  this,  that  as  a  rule,  unless  some 
superior  reason  arises  we  attempt  to  let  leases  run. 

Q.  When  a  lease  is  revoked  your  policy  is,  is  it  not,  to 
then  place  the  matter  of  the  leasing  of  waterfront  for 
public  bidding?  Isn’t  that  so?  It  is  advertised  for  public 
bidding?  A.  That  is  the  method  of  doing  it. 

Q.  If  this  lease  had  been  revoked  then  that  area  would 
have  been  open  for  public  bidding?  A.  Not  necessarily. 

Q.  But  that  is  the  usual  practice,  is  it  not?  A.  No. 
Whenever  we  have  several  applicants  for  a  piece  of  prop¬ 
erty  that  is  to  be  leased,  we  don't  attempt  to  negotiate 
between  them  but  we  open  bids.  On  the  other  hand,  we  may 
only  have  one  applicant  who  is  interested  in  waterfront  and 
we  are  negotiating  for  that  lease,  we  get  authority  from  the 
department  to  do  that. 

Q.  And  when  there  is  more  than  one  party  interested 
in  the  lease  of  that  ground,  you  then  open  it  up  for  public 
bidding?  A.  As  a  rule,  that  is  correct. 

Q.  So  that  when  there  is  more  than  one  party 

360  interested,  it  would  have  been  opened  up  for  public 
bidding?  A.  Very  likely. 
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Q.  As  a  matter  of  fact,  some  years  prior  to  that,  there 
was  a  lease  of  space  to  L.  P.  Steuart,  or  to  the  Steuart 
Brothers  in  connection  with  some  petroleum  terminal  that 
they  had;  isn't  that  so?  A.  Yes. 

Q.  And  they  were  required  to  bid  at  public  for  the  prop¬ 
erty?  A.  I  cannot  be  sure  on  that. 

Q.  Isn’t  that  your  best  recollection  about  it,  that  it  was 
advertised  for  public  bids?  A.  I  would  have  to  check  my 
office  records.  I  cannot  answer  that.  The  reason  I  remem¬ 
ber  the  Steuart  case  was  that  was  also  an  Act  of  Congress 
granting  authority  for  pipe  lines. 

Q.  Yes.  And  there  was  public  bidding  in  connection 
with  that?  j 

Mr.  Magee:  He  didn’t  sav  that. 

A.  That  may  be  so.  I  don’t  remember.  I  would  have 
to  check  it  at  the  office. 

Q.  Now,  with  reference  to  wharfs,  you  have  a  circular 
which  indicates  the  formal  requisite  for  the  obtaining  of  a 
wharf  or  for  a  permit  to  erect  a  wharf?  A.  Yes. 

Q.  And  included  in  there  is  a  form  of  letter,  an 
361  example  of  a  letter  for  application  on  page  3  of  this 
information  circular?  A.  Yes. 

Q.  In  reference  to  that,  I  notice  there  is  a  provision,  a 
sample  form  showing  what  to  do  when  a  man  requests  a  per-  | 
mit  for  the  construction  of  a  wharf,  and  that  he  must  attach 
plans  showing  how  the  wharf  would  be  built.  So  it  is  cus¬ 
tomary,  and  your  policy  requires,  does  it  not,  that  the  appli-  j 
cant  for  a  wharf  state  something  there  about  his  ownership 
of  his  land  and  the  space  in  front  of  which  the  wharf  is  to 
be  erected  ?  A.  That  is  correct. 

Q.  When  you  lease  waterfront  property  it  is  not  neces¬ 
sary  to  put  up  a  wharf?  A.  No. 

Q.  You  are  able  to  lease  waterfront  property  without  a 
wharf?  A.  That  is  correct. 


Q.  And  never  put  in  a  wharf;  just  lease  the  property 
for  some  other  purpose?  A.  Yes. 

Q.  It  was  not  necessary  for  you  to  have  any  drawings 
of  a  wharf,  or  anything  in  connection  with  a  wharf  as  a 
preliminary  to  the  obtaining  of  a  lease  on  waterfront  prop¬ 
erty,  was  there?  A.  No.  That  would  naturally  follow 
after  you  got  the  lease. 

362  Q.  In  other  words,  the  first  step  was  to  get  water¬ 
front  property  and  then  the  wharf  would  be  the 

second  step?  A.  That  is  right. 

Q.  So  far  as  the  wharf  is  concerned  the  Government 
is  not  interested  or  does  not  object  to  the  erection  of  a 
wharf.  If  the  man  is  willing  to  wharf  out — I  mean,  he 
has  waterfront  property  and  the  wharf,  if  the  proposed 
wharf  does  not  interfere  wdth  navigation?  A.  That  is 
right. 

Q.  The  matter  of  getting  a  wharf  is  a  simple  matter  if 
there  is  no  obstruction?  A.  Absolutely. 

Q.  And  also  if  you  have  waterfront  property?  A. 
That  is  right. 

Q.  At  Fifteenth  Street  the  only  ground  available  was 
the  Washington  Yacht  Club  property,  was  it  not?  A. 
That  is  correct. 

The  Court :  Is  that  above  the  water  or  below  the 
water  mark? 

Mr.  Magee:  Below  water;  below  the  high  water 
mark. 

The  Witness:  I  would  like  to  make  this  a  little 
clearer.  The  property  downstream  at  Fifteenth 
Street  was  undesirable  as  an  ownership  and  we  could 
not  erect  it  there,  so  the  only  remaining  property 

363  was  at  the  foot  of  Fifteenth  Street.  The  property 
upstream  was  leased  to  the  Washington  Yacht 
Club. 
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By  Mr.  Schwartz: 

Q.  The  only  available  property  which  could  be  leased 
was  that  property  which  was  leased  to  the  Washington 
Yacht  Club?  A.  That  is  not  entirely  true,  because  if 
they  had  made  an  agreement  with  the  claimant  for  the 
downstream  property,  and  we  joined  in  it,  the  rental 
could  have  been  placed  in  escrow  and  kept  there  depending 
on  the  judicial  determination  of  the  property. 

Q.  Have  you  scaled  that  downstream  property?  A. 
Well,  I  have. 

Q.  Known  as  the  Weller  property?  You  are  familiar 
with  that?  It  was  designated  as  the  Weller  property.  A. 
Yes. 

Q.  The  Washington  Yacht  Club  property  was  the  only 
other  property  available  for  that  purpose  unless  they 
could  have  made  a  deal  for  the  W’eller  property?  A.  ! 
Presumably. 

The  Court :  May  I  make  an  inquiry  ?  What  is  this 
Yacht  Club?  Is  it  at  the  foot  of  Fifteenth  Street  j 
or  upstream? 

Mr.  Schwartz :  Upstream. 

The  Witness :  Fifteenth  Street  is  under  the  juris¬ 
diction  of  the  District  of  Columbia,  the  foot  of  the 
street.  They  gave  us  consent  to  lease  it  in  con¬ 
nection  with  other  waterfront  property,  so  when 
we  made  a  lease  to  the  Washington  Yacht  Club, 
364  who  are  upstream,  northeast  of  the  foot  of  Fif-  | 
teenth  Street,  and  we  adjoin  the  foot  of  Fifteenth 
Street  in  there  with  the  lease,  so  they  had  a  lease 
over  the  foot  of  the  street  plus  some  of  the  area  in 

I 

that  block  upstream. 

Bv  Mr.  Schwartz: 

•  i 

Q.  You  had  the  consent  of  the  District,  but  it  would 

not  have  included  that  property  at  the  foot  of  the  street? 
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A.  No.  We  have  had  a  joint  agreement  with  the  District 
in  waterfront.  We  can  lease  that  unless  they  have  some 
use  for  it. 

Q.  But  you  required  some  permission  from  the  District 
Government  in  connection  with  that?  A.  We  recognize 
that. 

Q.  Do  you  know  how  wide  Fifteenth  Street  is?  A.  90 
feet,  maybe. 

Q.  As  a  matter  of  fact,  it  is  only  30  feet,  isn’t  it?  A. 

What  do  vou  mean  bv  the  width  of  the  street?  We  are 
•  » 

talking  about  building  lines.  Is  that  the  width  of  the 
street?  The  width  of  the  pavement  is  30  feet. 

Q.  We  are  speaking  of  the  width  of  the  street,  from 
the  point  where  it  is  used  for  travel  by  the  public;  that  is, 
from  curb  to  curb  would  be  30  feet.  A.  That  is  the 
roadway. 

Q.  Yes.  A.  But  the  building  area  we  lease  was 
365  the  width  between  the  building  lines,  which  was 
somewhere  around  90  feet  or  maybe  100  feet.  I 
don't  know. 

Q.  Anyway,  the  foot  of  Fifteenth  Street  was  leased 
by  you  along  with  property  farther —  A.  (interposing) 
Farther  upstream. 

Q.  Farther  upstream  to  the  Washington  Yacht  Club? 
A.  That  is  correct. 

Q.  So  that  if  that  property  were  not  available,  then 
the  only  property  remaining  would  have  been  the  Weller 
property:  is  that  so?  A.  That  is  correct. 

Q.  Now,  with  reference  to  the  Weller  property,  the 
Government  would  not  attempt  to  lease  that  because  there 
was  some  controversy  with  the  Wellers?  A.  It  would 
have  to  be  a  lease  by  both  parties. 

Q.  By  both  parties:  and  the  Wellers  would  have  to 
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agree  to  it  before  the  Government  would  undertake  to 
lease  that?  A.  Yes. 

Q.  So  that  the  Government  would  have  to  have  some  ^ 
agreement  from  the  Wellers.  As  a  matter  of  fact,  that 
was  discussed,  was  it  not,  between  Mr.  Pennybaker  and 
yourself?  A.  Yes.  That  was  one  of  the  things  we  talked  j 
over. 

Q.  What  you  told  him  was  this,  that  if  The  Decatur 
Corporation  would  acquire  the  Weller  property  for  what-  j 
ever  consideration  they  were  able  to  obtain  it,  then 
366  they  would  deed  that  property  to  the  United  States, 
and  the  United  States  in  turn  would  be  willing  to | 
execute  a  lease  back  on  that  property?  A.  That  is  going  I 
at  it  a  little  long  around. 

Q.  But  that  is  what  the  Government  would  have  sug-j 
gested?  A.  It  is  a  possibility  that  it  could  have  beeni 
arranged  that  wav. 

Q.  That  is  right,  by  paying  $20,000?  A.  I  don’t  know 
about  that. 

Q.  But  that  was  mentioned,  was  it  not?  A.  What  is  I 
that  ?  j 

Q.  That  suggestion,  that  if  The  Decatur  Corporation) 
would  acquire  the  Weller  property  and  deed  the  property 
to  the  Government,  then  the  Government  would  be  willing 
to  entertain  the  matter  of  making  a  lease  on  that  property?! 
A.  I  don’t  know  the  details.  That  is  likely  possible,  but 
certainly  that  would  have  been  simple  if  it  were  true. 

Q.  That  is  your  recollection  of  some  of  the  discussion 
along  that  line?  A.  Well,  we — 

The  Court  (interposing):  When  you  say  “we,” 
do  you  mean  that  you  discussed  it  or  did  any  of 
vour  engineers  discuss  it?  We  don’t  know  -what 
‘‘we7  means. 
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The  Witness:  Usually  it  was  a  matter  that  I  dis¬ 
cussed  with  Mr.  Pennybaker.  In  other  words,  we 
were  trying-  a  little  groundwork  to  see  if  something 
3G7  could  be  done  and  talked  of  many  things.  Possibly 
that  is  one  of  them. 

Q.  You  told  Mr.  Pennybaker,  did  you  not,  also,  that 
you  were  in  a  position  to  assure  him  that  a  permit  for  the 
erection  of  a  wharf  would  be  granted,  but  you  could  not 
give  any  assurances  that  ground  would  be  available  for 
wharfage  facilities:  isn't  that  so?  A.  That  could  follow 
what  1  might  have  said  to  him,  that  a  wharf  was  a  simple 
matter  but  the  property  would  have  to  be  straightened  out. 

().  Although  you  could  give  him  no  assurance  with  ref¬ 
erence  to  whether  or  not  he  could  get  ground.  A.  I  don't 
like  that  word.  1  cannot  give  him  assurances. 

().  The  most  that  vou  could  have  said  was  it  might  have 
been  possible  for  him  to  obtain  a  wharf  but  you  could  not 
u-ive  him  assurances  that  he  could  obtain  this  ground?  A. 
Well,  I  would  not  use  that  word.  I  wotdd  give  him  the 
information  as  to  a  solution  of  how  it  might  be  attained, 
but  J  would  not  give  him  assurances. 

Q.  At  most,  that  was  only  your  opinion  ?  A.  That  is 
right . 

(,)•  And  your  personal  opinion.  A.  Naturally,  it  goes 
through  the  District.  It  is  a  personal  opinion  or  recom¬ 
mendation. 

Q.  Mr.  Pennybaker  also  showed  you  some  plans  that 
he  had  drawn,  or  had  had  drawn,  or  had  in  his 
3(58  possession,  with  reference  to  a  wharf  and  the  type 
of  wharf  that  he  wanted;  isn’t  that  so?  A.  I  re¬ 
member  some  sketches  of  some  kind. 

Q.  Put  those  sketches  which  he  had  shown  vou  were 

* 

cot  in  the  form,  as  1  understand  it,  required  by  the  cir- 
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cular.  A.  I  don't  know.  That  is  a  simple  matter,  it 
could  be  easily  translated  into  the  proper  form. 

(t).  In  other  words,  the  matter  of  the  erection  ot  a 
wharf  and  the  form  of  that  sort  of  thin#  was  not  a  pertinent 
issue  with  reference  to  this  matter  at  all?  A.  It  was 
too  easily  solved. 

(t).  The  important  matter  was  the  matter  of  obtaining 
wharfage  on  waterfront  property?  A.  That  is  it. 

The  Court:  Do  you  mean  property  under  the 
water  or  property  adjoining  the  water? 

Mr.  Schwartz:  Property  adjoining  the  water. 

The  Witness:  1  think  he  means  the  land. 

M r.  Schwartz:  We  mean  the  land  above  the  water. 

The  Witness:  That  is  right. 

The  Court:  A  part  of  the  wharf  on  land  covered 
by  water  ? 

The  Witness:  Well,  a  wharf  really  is  built  in 
water  area  and  a  wharf  in  certain  cases  may  cover 
land. 

By  Mr.  Schwartz: 

Q.  In  order  to  have  a  wharf,  it  has  to  front— 
360  A.  ( inter  posing)  Understand,  in  this  case  there 
is  a  sea  wall  there  of  about  (pg  feet  high,  so  that  a 
wharf  there  would  naturally  terminate  at  the  sea  wall 
and  be  all  in  the  water. 

Q.  But  preliminary  to  putting  a  wharf  in  there  would 
have  to  be  the  ownership  of  the  land  to  water  fronting 
the  property?  A.  Jurisdiction  over  the  land  area  is  i 
essential. 

Mr.  Schwartz:  That  is  all. 

By  the  Court: 

<y  Then  the  land  on  which  a  wharf  is  erected  is  usually  | 
obtained  by  lease  from  the  United  States?  A.  No.  Do 
vou  mean  the  submerged  area? 
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Q.  Yes.  A.  The  District  of  Columbia  waters  are  pe¬ 
culiar.  The  United  States  has  fee  simple  title  to  the  bed 
of  all  of  the  water  in  the  District  of  Columbia  that  comes 
down  from  Maryland.  We  yrant  our  permits  subject  to 
the  Rivet*  and  Harbors  Act  in  navigable  waters. 

O.  You  don't  ehar.u'e  rent  in  the  Potomac  River.’  A. 
No.  we  do  not. 

o.  Rut  in  1  he  Anacostia  River.’  A.  That  i >  rivht.  Rut 
ordinarily  where  an  applicant  applies  for  a  wharf  we 
don’t  make  a  charge  for  the  wharf. 

(y  I  understand  this  Yacht  Club— 1  thought  it 
f!7()  was  under  water.  A.  Xo.  It  was  all  land. 

Ry  Mr.  Schwartz: 

C.  The  Weller  property  is  all  above  water.'  A.  Yes. 
There  is  a  sea  w all  there. 

O.  When  you  talk  about  laud  to  be  rented,  that  is 
land  which  is  above  water  and  which  abuts  the  water  and 
from  which  the  wharf  would  run  from  it.'  A.  That  is 
riidit. 

(J.  Rut  ordinarily  we  have  to  have  land  from  which 
the  wharf  runs  out  .'  A.  That  is  not  necessary.  A  wharf 
can  be  in  the  middle  or  at  the  edn'e  of  the  water,  but 
ordinarily  spi-akiim'  about  it.  it  would  have  to  stand  out 
from  the  land.  That  is  correct. 

O.  You  had  also  made  a  siiifircslion.  had  you  not.  that 
the  best  wa\  would  be  to  talk  to  the  Yacht  Club;  you  told 
that  to  Mr.  IVnnyhaker,  to  talk  to  the  Yacht  Club  and 
see  if  they  would  not  release  their  lease.’  A.  Yes.  I  did 
say  that. 

n.  J’ecause  if  they  would  release  their  least*  then,  <»1 
course  that  would  lie  a  short  termination  of  the  lease  and 
then  tin*  matter  could  la*  offered  and  new  bids  received 
from  that  property?  A.  From  0111  standpoint  it  was 
simpler. 
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(J.  That  would  have  been  the  simpler  way  from 
•  171  everv  body's  standpoint,  would  it  not.’  A.  Possibly. 

().  So  that  two  alternatives  were  s  unvested :  One 
was  to  tr\  to  -e!  the  Yacht  Club  to  release  their  lease, 
or  try  to  acquire  the  Weller  property  and  then  make  a 
deed  to  the  Weller  property  to  the  Government,  and  then 
the  next  step  would  be  to  lease  the  property  from  the  Gov 
eminent  ?  A.  That  i>  t  rue. 

Q.  Did  1  understand  you  to  say  that  you  had  a  number 
of  sketches  shown  to  you  of  proposed  wharves.’  A.  I  said 
I  thought  1  remembered  seeing  some. 

(t).  Do  you  remember  makinir  suggestions  to  Mr.  Penny- 
baker  about  chanyiny  the  form  of  them  so  they  would 
comply  with  your  circular !  A.  I  cannot  answer  that.  The 
chances  are  1  yavc  him  the  circular  and  I  said,  ‘‘I  will 
lix  them  up  properly  if  you  have  something." 

Q.  Did  there  ever  come  a  time  in  your  negotiations  with 
Mr.  Pennybaker —  A.  (interposing)  Will  you  repeat 
that  ? 

(>.  Did  there  ever  come  a  time  in  your  negotiations 
with  Mr.  Pennybaker  that  you  told  Mr.  Pennybaker  if 
lie  would  brine-  you  the  formal  corrections  in  the  plans 
or  sketches  with  reference  to  a  wharf  so  that  the  wharf. 

the  proposed  wharf  would  comply  with  your  re- 
M72  <|uiroments,  that  you  would  then  ,n-ive  him  assur¬ 
ances,  and  that  he  could  have  a  lease  to  the  water¬ 
front  land  and  be  able  to  put  a  wharf  up  there?  A.  1  can¬ 
not  remember  that.  This  was  six  years  ai*o.  I  remember 
the  iron  oral  policy  included,  but  I  don't  know. 

Q.  You  have  yone  over  that,  but  did  you  u-ive  him  assur¬ 
ances  that  he  could  yet  waterfront  property  if  he  would 
merely  brin«r  those  sketches  back  to  you  in  the  approved 
form?  A.  T  would  say  that  1  do  not  believe  I  yave  him 
that  answer  because  that  was  not  in  my  control. 

Mr.  Schwartz:  That  is  all. 
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RE-DIRECT  EXAMINATION  by  Mr.  Magee: 

Q.  Mr.  Schmitt,  how  long  lias  it  been  the  practice  to 
use  the  revocation  clause  in  the  lease  you  have  been  des¬ 
cribing  in  this  area  in  the  District  of  Columbia ? 

Mr.  Schwartz:  I  object. 

Mr.  Magee:  Why  do  you  object  to  that? 

Mr.  Schwartz:  I  don’t  think  it  makes  any  dif¬ 
ference. 

Mr.  Magee:  Oh,  ves,  it  does  make  a  very  great 
difference. 

The  Court:  I  overrule  the  objection.  You  may 
answer. 

A.  That  is  a  little  difficult  to  answer.  We  don’t  make 
a  practice  of  revoking  leases. 

By  Mr.  Magee: 

Q.  How  long  has  the  clause  been  in  those  leases?  A. 
I  don’t  know.  I  couldn’t  answer  that. 

373  Mr.  Schwartz:  That  is  provided  for  in  the  stat¬ 
ute. 

The  Court:  Well,  he  says  he  doesn’t  know. 

Mr.  Magee:  It  has  been  since  1889. 

Mr.  Schwartz:  1898,  T  think. 

By  Mr.  Magee: 

Q.  Now,  during  the  period  of  time  we  were  discussing, 
in  1935  or  earlv  in  1936,  did  vou  have  conversations  con- 
cerning  leasing  of  Fifteenth  Street  to  The  Decatur  Corp¬ 
oration  with  Mr.  Friedman,  the  defendant  in  this  case? 
A.  Mr.  Friedman  was  in  my  office  at  one  time  and  Mr. 
Schwartz  was  in  there. 

Q.  Mr.  Schwartz  and  Mr.  Friedman  came  together? 
A.  And  Mr.  Pcnnybaker  was  in  at  various  times. 

The  Court:  I  don’t  understand  the  leasing  of 
Fifteenth  Street. 
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Mr.  Magee:  That  is  the  area  we  are  concerned 
with. 

The  Court:  I  thought  he  testified  the  area  that 
we  are  now  talking  about,  the  submerged  portion 
beyond  the  sea  wall. 

Mr.  Magee:  Yes,  off  Fifteenth  Street. 

The  Court:  I  thought  he  testified  it  was  prop¬ 
erty,  unless  there  were  objections  of  some  kind, 
to  permit  the  erection  of  a  wharf  and  that  they 
did  not  lease  submerged  land. 

The  Witness:  That  is  correct. 

By  Mr.  Magee: 

Q.  All  I  wanted  to  know  was  whether  or  not  this  ! 
374  information  he  has  given  here  was  imparted  to  Mr.  I 
Friedman  at  any  time.  A.  The  chances  are  I  told  I 
Mr.  Friedman  about  the  same  thing  1  told  Mr.  Penny- 
baker,  because  I  only  know  what  the  policy  of  the  office 
is  and  I  can  only  go  so  far. 

Q.  Did  Mr.  Letzkus  come  to  your  office  about  this  mat-  j 
ter?  A.  If  he  did,  I  don’t  remember  him  now. 

Q.  Now,  these  matters  you  have  discussed  pertaining  | 
to  the  Weller  property  and  pertaining  to  the  upstream 
property  had  no  bearing  on  the  utilization  of  the  land 
at  the  base  of  Fifteenth  Street,  did  they? 

Mr.  Schwartz :  I  object  to  that  as  leading. 

Mr.  Magee:  It  is  not  leading,  I  submit. 

The  Court :  It  is  leading.  I  sustain  the  objection. 

By  Mr.  Magee: 

Q.  Was  there  anything  in  the  Weller  situation  that 
you  discussed  that  pertained  to  the  utilization  of  Fifteenth 
Street  for  wharfage  in  this  area?  A.  I  don’t  understand 
your  question. 
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Q.  What  1  want  to  know  is  whether  that  had  any  effect 
at  all  on  the  situation  concerning  the  use  of  Fifteenth 
•Street  for  wharfage,  the  Weller  situation.  A.  I  will  have 
to  answer  that  differently.  We  supplied  the  gentlemen 
with  information  of  what  to  do  about  the  property  in 
that  vicinity. 

375  Q.  Yes,  sir.  A.  And  among  those  we  discussed 
the  Yacht  Club  and  the  foot  of  Fifteenth  Street  and 
the  Weller  property.  lie  came  to  me  because  1  was  ac¬ 
quainted  with  the  water  around  the  property  here.  We 
went  over  the  situation  in  general  to  see  how  it  sized  up, 
if  1  may  use  that  word. 

Q.  And  there  were  various  suggestions — 

Mr.  Schwartz  ( interposing) :  Don’t  lead  him. 

Mr.  Magee:  1  am  trying  to  facilitate  this. 

The  Court:  1  sustain  the  objection. 

Mr.  Schwartz:  I  don’t  like  to  be  butting  into 
these  questions  so  many  times,  but  I  submit  he  should 
not  do  that. 

The  Witness:  Could  I  make  a  statement  ? 

The  Court:  Well,  you  are  here  to  answer  ques¬ 
tions. 

The  Witness:  All  right. 

The  Court:  Some  of  which  are  relevant. 

The  Witness:  It  was  only  about  the  waterfront 
matter  in  general. 

I»y  Mr.  Magee: 

Q.  What  I  understood  you  to  say  was,  with  reference 
to  the  use  of  Fifteenth  Street,  it  concerned  a  sketch — 

Mr.  Schwartz  (interposing):  I  object. 

Mr.  Magee:  May  T  finish  the  question? 

The  Court:  It  starts  out  very  much  like  a  lead¬ 
ing  question.  Can  you  direct  his  attention  to  the 
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thought  you  had  in  mind,  and  then  ask  the  ques-  j 
tion? 

37  b  By  Mr.  Magee: 

Q.  Directing  your  attention  to  the  foot  of  Fif- 1 
teenth  Street,  did  you  have  any  arrangement  with  the 
District  of  Columbia  to  utilize  the  property  at  all  for 
wharfage !  A.  Yes.  We  talked  about  it  with  the  officials. 

I  asked  them  whether  we  could  handle  it  in  making  leases  j 
along  the  waterfront  and  they  agreed  to  it. 

(L).  Was  that  all  land  that  was  available  for  wharfage 
purposes ! 

Mr.  Schwartz:  I  object. 

A.  Which  was  available  for  lease  in  connection  with 
other  leases  that  we  made. 

Mr.  Schwartz:  If  your  Honor  please,  my  objec¬ 
tion  goes  to  the  question — he  has  already  stated 
that  the  land  was  already  leased  to  the  Yacht  Club,  i 

Mr.  Magee:  lie  has  told  him  it  could  be  revoked. 

Mr.  Schwartz:  We  know  about  that. 

The  Court:  l  don’t  quite  understand  when  you 
talk  about  the  land  at  Fifteenth  Street  being  leased 
to  the  Yacht  Club.  1  thought  it  was  upstream. 

By  Mr.  Magee: 

Q.  I  low  much  of  this  area  did  the  Yacht  Club  cover? 
A.  In  that  Fifteenth  Street  section  1  would  say  a  quarter 
or  one-sixth  of  the  whole  property  that  we  leased  under 
that  particular  lease. 

377  Mr.  Schwartz:  I  have  got  the  lease  and  drawing. 
It  covers  all  of  Fifteenth  Street. 

The  Court:  You  don’t  have  to  find  out  about 
that. 

Mr.  Schwartz:  We  have  the  lease. 

By  Mr.  Magee: 

Q.  I  hand  you  an  exhibit  which  has  been  identified,  and  | 
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which  was  a  drawing  prepared  by  you,  and  ask  you  to 
step  down  here  to  the  jury  and  show  them  how  much  was 
leased. 

Mr.  Schwartz:  Here  is  the  lease.  It  speaks  for 
itself. 

The  Court :  All  right.  If  you  have  the  lease, 
just  show  that. 

Mr.  Magee:  Is  there  any  difference  between  this 
lease  and  what  is  shown  on  this  map,  this  area  cover¬ 
ed  by  the  lease? 

A.  It  is  in  substantial  agreement. 

By  Mr.  Magee: 

Q.  Step  down  here  to  the  jury,  Mr.  Schmitt,  and  point 
out  to  them  the  area  that  is  covered  in  the  'Washington  Yacht 
Club  lease  shown  on  this  plat.  A.  (Indicating  on  map) 
This  is  Fifteenth  Street  hitting  the  water  down  here.  This 
line  represents  the  edge  of  the  land;  this  represents  the 
sea  wall  along  the  water  here,  and  at  the  foot  of  Fifteenth 
Street  the  dot-and-dash  oblong  quadlateral  which  is  marked 
here  is  the  "Washington  Yacht  Club  which  covers  a  part  of 
this  lease  that  was  approved  for  that  particular  ten¬ 
ancy. 

.‘578  Mr.  Schwartz:  Ask  him  whether  the  lease  to  the 
Yacht  Club  took  in  Fifteenth  Street. 

By  Mr.  Magee: 

Q.  I  will  ask  you  whether  it  did  not  touch  the  Fifteenth 
property.  A.  1  said  it  was  a  part  of  the  property. 

Mr.  Schwartz:  It  covers  part  of  Fifteenth  Street. 

The  Witness:  It  also  covers  part  of  M  Street. 

Mr.  Schwartz:  It  extends  over  there  (indicat¬ 
ing)  ? 

The  Witness:  Yes,  and  also  a  block  upstream 
from  Fifteenth  Street. 
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Mr.  Schwartz:  Yes.  1  understood  that,  but  there 
was  no  lease  on  part  of  Fifteenth  Street — 

Mr.  Magee  (interposing) :  Why  don't  you  let  the 
witness  testify  ? 

Mr.  Schwartz:  All  right. 

Mr.  Magee:  I  have  no  further  questions  to  ask 
him,  your  Honor. 


RE-CROSS  EXAMINATION  by  Mr.  Schwartz: 

Q.  You  sav  Mr.  Friedman  came  in  and  talked  with  you 
about  this  matter.  Do  you  mean  on  the  occasion  when  he 


accompanied  me  ?  A.  I  cannot  say. 

Q.  Here  is  the  Mr.  Friedman  that  you  referred  to, 
.‘•79  is  it  not  (indicating  associate  counsel)?  A.  I  can¬ 


not  say  that  for  certain. 

Mr.  Magee:  Let  him  look  at  the  other  Mr.  Fried¬ 


man. 

Mr.  Schwartz:  That  was  entirely  uncalled  for. 
The  Witness :  There  was  a  man  named  Friedman. 
I  cannot  tell  you  what  he  looked  like. 


By  Mr.  Schwartz: 

Q.  He  came  in  with  me  ?  A.  I  know  he  came  in  at  one 
time  with  somebody  else. 

Q.  And  it  was  Mr.  Friedman;  it  was  not  this  Mr.  Fried¬ 
man  (indicating  associate  counsel)?  A.  He  might  have 
been  with  you,  but  it  seems  to  me  there  was  an  earlier  visit 
by  somebody.  Mr.  Friedman  came  in  to  talk  about  some¬ 
thing  about  conditions  along  the  waterfront. 

Q.  Wasn't  his  name  Letzkus,  the  man  who  came  in  and 
talked  to  you  about  the  matter?  A.  I  am  sorry,  but  I  can¬ 
not  remember. 

Q.  Did  you  ever  see  this  gentleman  before  (indicating)  ? 
A.  He  looks  sort  of  familiar. 

Q.  Did  you  ever  see  him  before  at  your  office?  A.  I 
cannot  answer  that. 
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Q.  You  won’t  say  he  is  the  man  that  came  in?  A.  He 
looks  familiar,  but  I  cannot  answer  that. 

Q.  You  cannot  say  that  it  was  here?  A.  No. 

380  FURTHER  RE-DIRECT  EXAMINATION  by 
Mr.  Magee : 

Q.  Did  you  have  any  notes  showing  whether  Mr.  Fried¬ 
man  visited  with  you?  A.  There  might  be  something  in 
the  files  about  whether  Mr.  Friedman  was  there. 

Q.  You  don’t  have  that  with  you?  A.  No,  I  don’t  have 
the  files. 

Mr.  Magee:  I  have  no  further  questions. 

Mr.  Schwartz:  That  is  all. 

The  Court:  I  would  like  to  ask  him  some  ques¬ 
tions. 

By  the  Court : 

Q.  Mr.  Schmitt,  as  I  understand  it,  the  Weller  property 
was  not  available.  Any  other  wharf  would  have  to  abut 
out  from  land  which  would  be  under  lease  from  the  War 
Department?  A.  Yes,  that  is  right,  because  we  had  juris¬ 
dictional  control  of  the  whole  waterfront. 

Q.  Except  the  Weller  property  which  was  in  dispute? 
A.  That  is  right.  It  may  have  been  arranged  but  at  the 
moment  it  was  not  available. 

Q.  So  then,  to  provide  wharfage  facilities  it  would  be 
necessary  to  get  a  permit  from  the  Engineer’s  Office?  A. 
For  the  wharf. 

Q.  To  erect  a  wharf  ?  A.  That  is  correct. 

381  Q.  And  also  a  lease  to  land  from  which  the  wharf 
would  abut ;  is  that  it?  A.  That  is  correct.  That  is 

the  basic  requirement,  that  a  man  to  build  a  wharf  must 
have  some  jurisdiction  over  the  waterfront  whether  by 
lease  or  ownership  or  something  else. 

Q.  Now,  do  I  understand  that  a  permit  to  construct  a 
wharf  is  issued  as  a  routine  matter  provided  there  are  no 
objections?  A.  That  is  correct. 
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Q.  Of  course,  you  don’t  know  in  this  case  whether  there 
would  have  been  any  or  not?  A.  That  is  what  I  was  trying 
to  answer.  No,  I  could  not  make  that  statement.  Ordi¬ 
narily  waterfronts  are  made  to  be  used  commercially  for 
navigation,  so  our  attitude  is  when  a  man  comes  in  with 
a  proposition  to  conduct  a  commercial  business  over  water 
or  by  water  we  go  along  with  him  to  see  how  the  matter 
can  be  solved  and  assist  him  in  ail  reasonable  ways  to  pre¬ 
pare  it.  At  the  Anacostia  River  front  we  have  what  we 
call  a  tentative  line  we  work  to,  and  so  long  as  the  thing 
constructed  does  not  go  out  more  than  50  feet  a  permit  is 
almost  unquestionably  granted  when  the  construction  does 
not  go  beyond  that  limit.  If  there  is  no  special  condition 
existing,  a  permit  is  almost  a  matter  of  course  under  those 
circumstances. 

Q.  A  man  ordinarily  in  building  a  wharf  would 
382  have  to  spend  some  money  ?  A.  Unquestionably. 

Q.  But  would  he  do  that  in  the  face  of  a  lease 
from  the  War  Department  revocable  in  thirty  days?  A. 
Since  the  United  States  and  the  District  of  Columbia  would 
not  give  him  a  permit  unless  he  was  covered  by  some  land 
there. 

Q.  And  he  would  have  to  take  the  chances  of  a  lease 
being  revoked  in  thirty  days?  A.  Yes,  sir.  We  have 
people  who  have  been  there  over  twenty-five  or  thirty  years 
on  a  thirty-day  lease.  That  is  the  standard  lease. 

Q.  The  Washington  Yacht  Club  has  a  lease  and  that  is 
subject  to  revocation  for  a  higher  use,  as  you  call  it?  A. 
We  normally  do  that. 

Q.  You  would  revoke  it  within  that  time?  A.  We  might 
or  might  not. 

The  Court :  That  is  all. 
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FURTHER  RE-CROSS  EXAMINATION  by  Mr. 
Schwartz  : 

Q.  One  thing  I  overlooked.  A  wharf  could  have  been 
built  out  50  feet  at  that  time?  A.  Yes. 

Q.  And  could  not  go  out  a  hundred  feet?  A.  It 
might. 

383  Q.  Well,  it  is  not  likely  that  you  would  have  ap¬ 
proved  that?  A.  Not  w’hen  we  want  them  to  go 

out  that  far.  If  the  depth  was  insufficient  we  would  make 
them  dredge  the  channel,  and  there  was  a  24-foot  project  for 
wharfage  that — 

Q.  (Interposing)  This  dredging  of  the  channel  had 
been  done  in  1935?  A.  I  am  sorry,  but  I  cannot  answer 
that. 

By  the  Court : 

Q.  You  can  tell  by  that  map,  can’t  you?  A.  No. 

Q.  This  map  is  dated  in  1935.  A  That  is  when  the 
project  was  developed,  but  this  was  subsequent  to  that  date. 

Q.  That  is  what  I  mean.  A.  Yes.  This  was  in  De¬ 
cember,  1934,  with  a  report  dated  January  7, 1935. 

Q.  You  mean  after  that  Congress  passed  legislation  for 
this  work?  A.  That  is  right.  The  project  was  adopted 
as  a  basis  of  that  map  work  which  was  subsequently  exe¬ 
cuted. 

By  Mr.  Schwartz : 

Q.  When  that  report  went  to  Congress,  that  was  in 
January,  1935;  is  that  right?  Or  was  that  sometime  in  the 
early  part  of  1935?  A.  That  is  when  it  left  our  office. 

384  Q.  The  information  that  was  in  that  recommenda¬ 
tion  to  the  War  Department  was  made  public  about 

that  time?  A.  When  the  report  is  transmitted  to  Congress 
it  is  made  public. 

Q.  That  was  sometime  in  1935,  the  early  part  of  1935? 
A.  I  would  imagine  so,  yes. 
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Q.  Would  that  improve  the  river?  A.  No. 

Q.  I  don ’t  mean  river ;  I  mean  would  the  work  that  was 

contemplated  improve  the  river  at  that  point?  A.  Oh, 

ves. 

•> 

Q.  So  that  it  would  make  the  property  near  there  with 
waterfront  facilities  more  valuable?  A.  Correct. 

•  •  •  *  # 

399  Thereupon  FRANCIS  C.  STETSON  was  re-called 

400  as  a  witness  on  behalf  of  the  plaintiff  and  testified 
further  as  follows: 

Direct  Examination  (resumed) : 

•  •  •  •  # 


405  By  Mr.  Magee : 

Q.  Now,  Mr.  Stetson,  you  were  the  agent  of  the 
Decatur  Corporation  in  negotiating  with  the  railroads  for 
the  acquisition  of  the  property  to  be  conveyed  to  the  de¬ 
fendant  Friedman,  were  you  not,  Mr.  Stetson?  A.  Yes,  I 
guess  so. 

*  *  •  •  * 

409  Q.  Mr.  Stetson,  did  any  representative  of  the 
Pennsylvania  Railroad  Company  and  the  Philadel¬ 
phia,  Baltimore  &  Washington  Railroad  Company  come  to 
Washington  after  you  sent  your  letter  of  August  30,  1935? 
A.  Yes. 

Q.  Who  was  that  representative?  A.  A.  J.  Weidener. 
Q.  Do  you  know  what  his  official  capacity  was  with  the 
Railroad? 

Mr.  Schwartz:  I  object,  if  your  Honor  please. 
Obviously  this  is  hearsay. 

The  Court :  He  may  know. 

A.  I  think  he  is  right  of  way  agent. 

Mr.  Schwartz:  We  will  stipulate  that  is  what  he 
is.  I  don’t  know  what  else  he  was  going  to  add  to  it. 
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By  Mr.  Magee : 

Q.  After  your  letter  of  August  30,  and  after  the 

410  middle  of  September,  1935,  did  Mr.  Weidener  have 
any  further  negotiations  with  you  concerning  the 

railroad  property?  A.  About  the  middle  of  September 
Weidener  came  down  with  those  documents  which  have  been 
exhibited  here. 

Q.  Yes.  A.  Then  he  went  over  to  the  title  company  and 
left  them  with  my  father  over  there.  Then,  after  that, 
Weidener  came  down  sometime  along  in  November  or  De¬ 
cember  and  wanted  to  know  why  the  deal — 

Mr.  Schwartz  (interposing) :  I  object  to  what  he 
asked. 

Mr.  Magee:  May  it  please  the  Court,  I  think  the 
conversations  between  the  representative  of  the  rail¬ 
road,  who  came  in  response  to  these  letters,  do  not 
fall  within  the  hearsay  rule.  They  were  negotiations 
between  these  two  parties  and  they  are  admissible  in 
evidence  to  show  what  arrangement  was  made  be¬ 
tween  the  railroad  company. 

The  Court :  If  you  had  a  contract  to  purchase  this 
land  you  can  show  that.  The  negotiations  which  led 
up  to  it  are  merged  into  the  contract.  If  you  have 
some  other  contract,  of  course,  I  know  nothing  about 
it. 

Mr.  Magee:  It  is  our  contention  that  this  whole 
series  of  letters  constitute  the  contract. 

The  Court :  What  difference  does  it  make  if  there 
were  any  negotiations  after  that? 

Mr.  Magee:  It  is  this.  We  kept  this  matter  open 

411  all  up  through  the  year  1935,  and  the  matter  was  also 
kept  open  under  arrangements  made  between  us  and 
the  Railroad  Company  until  1936,  and  I  propose  to 
show  that  there  were  arrangements  made  after  the 
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contract  and  letters  were  received  whereby  the  Rail¬ 
road  Company  agreed  to  go  along  with  us  until  the 
matter  was  adjusted,  and  those  were  between  Mr. 
Stetson,  as  agent  of  the  Decatur  Corporation,  and 
Mr.  Weidener,  who  was  the  agent  of  the  Railroad 
Company.  I  think  they  are  perfectly  admissible. 

The  Court:  Conversations? 

Mr.  Magee:  Yes,  your  Honor. 

The  Court:  Do  you  object? 

Mr.  Schwartz:  Yes. 

The  Court :  I  sustain  the  objection. 

Mr.  Magee:  What  I  want  to  show  is  whether  we 
could  make  good  our  title,  and  I  think  it  is  for  the 
jury  to  say  whether  we  could  convey  good  title. 

The  Court:  Why  don’t  you  have  him  say,  if  he 
knows,  whether  the  arrangements,  whatever  they 
were,  are  contained  in  these  letters,  were  ever  res- 
cinded.  You  would  have  no  objection  to  that,  would  ! 
you? 

Mr.  Schwartz:  No. 

Mr.  Magee:  All  right.  I  want  to  show  that  it 
could  have  been  done. 

The  Court:  Well,  ask  him  that  question.  Ask 
him  if  he  knows  it  was  ever  rescinded. 

412  Mr.  Magee :  I  will  be  glad  to  do  that. 

By  Mr.  Magee: 

Q.  Mr.  Stetson,  were  the  arrangements  you  had  made 
between  the  Decatur  Corporation  and  the  Railroad  Com¬ 
pany  for  the  sale  of  this  property  ever  rescinded? 

The  Court :  As  disclosed  by  these  letters. 

By  Mr.  Magee: 

Q  As  disclosed  by  these  letters  which  you  have  identi¬ 
fied  in  evidence.  Were  they  ever  rescinded?  A.  No,  they 
were  not  rescinded.  The  fact  is  that  the  Railroad  Com¬ 
pany  requested — 
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Mr.  Schwartz  (interposing) :  You  have  answered 
the  question. 

The  Court:  Yes;  you  have  answered  the  question. 

By  Mr.  Magee: 

Q.  Now  you  were  retained  also  by  the  Decatur  Corpora¬ 
tion  for  another  purpose  with  respect  to  Lot  3  included 
within  the  railroad  property,  were  you  not,  Mr.  Stetson ! 
A.  I  w’as  retained  to  clear  the  title  to  parts  of  Lots  19  and 
20,  particularly  Lot  3,  and  parts  of  Lots  19  and  20  that  came 
out  of  Lot  3,  where  Lot  3  ran  into  Lots  19  and  20. 

Q.  1  hand  you  Plaintiff's  Exhibit  No.  1  and  will  ask 
you  to  look  at  that  map  and  see  whether  you  can  identify 
that  part?  A.  (examining  map)  Yes,  on  this  map. 
413  Q.  Show  it  so  the  jury  can  see  it.  A.  On  this 
map,  this  area  surrounded  by  these  large  white  lines 
was  the  area  which  the  Decatur  Corporation  was  going  to 
buy  from  the  Pennsylvania  JRailroad  (indicating). 

Now,  you  will  see  smaller  lines  cutting  across  this  w'hich 
represent  various  lot  lines  of  original  lots.  (Indicating.) 
By  original  lines  I  mean  lots  laid  out  at  some  earlier  time, 
and  these  later  lots,  known  as  Lots  19  and  20,  came  on 
later. 

Now',  you  see  this  part,  here  (indicating),  is  marked 
“3.”  Well,  now',  1  was  retained  to  clear  the  title  to  Lot  3. 

Q.  What  was  outstanding  on  Lot  3  in  the  w’ay  of  any 
cloud  or  anything  else  of  that  sort?  A.  Well,  Lot  3  had 
been — 

By  the  Court: 

Q.  Is  that  Lot  3  in  parcel  3?  A.  Yes. 

Lot  3  had  been  condemned  and  there  was  a  possibility  of 
reverter,  w’e  thought,  outstanding  in  somebody  by  the  name 
of  Zantzinger,  and  I  got  quitclaim  deeds  from  the  heirs  at 
law- 


Mr.  Magee:  1  offer  this  quitclaim  deed  in  evi¬ 
dence  and  will  ask  that  it  be  marked. 

(Said  quitclaim  deed,  dated  Sept.  5,  1935,  from 
William  P.  Zantzinger,  et  al.,  to  Francis  C.  Stetson, 
was  marked  Plaintiff’s  Exhibit  No.  22,  received  in 
evidence,  and  a  photostat  copy  is  substituted  there¬ 
for.) 

414  By  Mr.  Magee: 

Q.  I  hand  you  Plaintiff’s  Exhibit  No.  22  and  ask 
you  to  look  at  that  document  and  see  whether  you  can  iden¬ 
tify  it.  A.  This  is  the  quitclaim  deed  from  William  P. 
Zantzinger  and  Harriet  Fisher  Bowie,  his  sister,  and  the 
only  heirs  of  Jane  H.  Zantzinger,  to  myself.  This  is  the 
deed  I  got  for  the  record  interest  which  was  outstanding  in 
these  Zantzinger  heirs  for  the  purpose  of  holding  it  for 
the  Decatur  Corporation. 

Q.  Will  you  give  us  the  date  of  that  deed,  Mr.  Stetson? 
A.  That  deed  is  dated  September  5,  1935. 

Q.  When  was  it  recorded?  A.  Well,  it  was  recorded 
on  the  25th  day  of  February,  1936. 

The  Court:  What  is  the  date  of  the  deed? 

The  Witness :  The  date  of  the  deed  is  the  5th  day 
of  September,  1935. 

I  might  say  that  I  have  not  been  asked  if  I  pre¬ 
pared  it. 

By  Mr.  Magee: 

Q.  Did  you  prepare  that  deed?  A.  I  prepared  it  and 
I  prepared  it  prior  to  the  5th  day  of  September,  1935,  or 
on  that  date. 

Q.  What  arrangements  did  you  have  at  that  time  for 
the  acquisition  of  this  title? 

Mr.  Schwartz:  I  object.  I  do  not  think  it  makes 
any  difference. 

415  A.  I  had — 
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The  Court  (interposing) :  Wait  a  minute.  WTiat 
arrangements  did  he  have  prior  to  that  time  ? 

Mr.  Magee:  For  the  acquisition  of  this  title.  I 
want  to  know  what  contract  he  had  with  the  owners 
for  the  acquisition  of  this  title. 

The  Court:  Wasn’t  that  merged  in  this  deed? 

Mr.  Magee:  It  was  not  recorded  on  September 
5,  1935.  We  are  showing  our  ability  to  make  good 
the  title  from  1935  up  to  1936. 

The  Court :  This  deed  was  given,  according  to  the 
notary,  on  the  5th  day  of  September.  So,  didn’t  it 
pass,  the  transfer,  if  any  took  place,  then?  I  mean, 
the  deed  speaks  for  itself,  doesn’t  it? 

Mr.  Magee:  Yes.  But  the  deed  probably  would 
not  be  effective  until  it  was  actually  delivered  and 
accepted. 

By  the  Court : 

Q.  It  was  delivered  to  the  vendee,  wasn’t  it?  A.  No. 

The  Court:  All  right.  Find  out  what  happened 
to  the  deed. 

By  Mr.  Magee: 

Q.  Explain  the  arrangements  you  had  with  these  own¬ 
ers  for  the  acquisition  of  this  property.  A.  I  had  an  ar¬ 
rangement  with  William  P.  Zantzinger  that  he  would  be 
paid  $100,  and  the  deed — 

416  Mr.  Schwartz  (interposing):  Now,  I  haven’t  ob¬ 
jected,  but  I  don’t  think  it  makes  an  difference  what 
he  did,  or  that  sort  of  thing.  If  we  can  find  out  when 
the  deed  was  delivered,  all  right. 

The  Court:  Was  it  delivered  in  escrow? 

Mr.  Magee :  Yes. 

Mr.  Schwartz:  When? 

The  Court:  Find  out  when  that  was  done. 
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By  Mr.  Magee: 

Q.  When  was  it  delivered  in  escrow,  Mr.  Stetson?  A. 
Well,  it  was  put  in  the  title  company.  I  wrote  some  letters 
to  Zantzinger  but  1  cannot  remember  the  exact  dates. 

Mr.  Magee:  I  can  clear  that  up. 

#  #  ♦  #  * 

424  CROSS  EXAMINATION  by  Mr.  Schwartz: 

Q.  Mr.  Stetson,  did  you  have  in  your  possession 
at  any  time  after  your  employment  the  original  contract 
executed  back  in  1931  for  the  purchase  of  this  property, 
the  contract  between  the  Railroad  Company  and  the  Deca¬ 
tur  Corporation?  A.  I  don’t  know.  I  may  have.  I  mean, 
it  is  entirely  possible.  1  had  a  big  file  of  the  Decatur  Cor¬ 
poration  or,  rather,  Mr.  Pennybaker  turned  over  a  lot  of 
papers  to  me  and  I  had  them  in  my  office  for  a  good  many 
years. 

Q.  This  matter  was  first  brought  to  your  attention,  with 
reference  to  clearing  up  the  title  to  this  property,  back — 
oh,  several  years  prior  to  1935,  wasn’t  it?  A.  Yes. 

Q.  I  think  somewhere  around  1931  or  1932.  A.  Yes, 
that  is  it. 

Q.  At  that  time  there  was  an  agreement  in  writing,  was 
there  not,  in  connection  with  the  purchase  of  this  prop¬ 
erty  ?  A.  I  think  there  was  an  agreement  with  Mr.  Penny- 
baker  but  that  agreement  entirely  fell  through. 

Q.  This  is  the  agreement  I  am  referring  to.  I  show  you 
what  has  been  marked  as  Defendant’s  Exhibit  No.  1,  which 
is  a  photostat  copy  of  that  agreement,  except  it  has  across 
the  face  of  it  four  lines  and  marked  “Canceled,”  which 
was  done  at  the  time  of  the  cancellation  of  the  con- 

425  tract.  I  ask  you  whether  prior  to  its  cancellation 
you  had  it  in  your  possession,  either  that  way,  or  a 

duplicate  copy  of  it.  A.  I  really  cannot  say.  I  had  a  lot 
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of  things  in  connection  with  it.  I  may  have  had  that  in  my 
possession  all  right,  yes. 

Q.  In  any  event,  I  want  to  direct  your  attention  par¬ 
ticularly  to  the  paragraph  in  Defendant’s  Exhibit  No.  1 
which  starts: 

“The  Decatur  Corporation,  at  its  own  expense, 
agrees  to  have  the  title  examined  and  take  all  neces¬ 
sary  steps  to  perfect  the  same  to  the  end  that  a  good 
and  merchantable  title  can  be  conveyed,  with  the  dis¬ 
tinct  understanding  that  it  does  so  at  its  own  risk 
and  expense  and  that  if,  for  any  reason,  a  good  and 
merchantable  title  cannot  be  conveyed,  as  hereinafter 
set  forth,  the  Seller  shall  be  under  no  obligation  for 
or  on  account  of  the  title  examination  or  any  attempt 
made  to  perfect  title,  provided,  however,  that  should 
it  be  impossible  to  perfect  this  title,  any  deposit  made 
hereunder  shall  be  returned  to  the  Purchaser.” 

Do  you  recall  that  provision  in  the  contract!  A.  No, 
but  that  might  very  easily  have  been  in  there.  That  simply 
meant  that  Mr.  Pennybaker  or  the  Decatur  Corporation 
would  get  whatever  they  got  out  of  the  contract  price.  That 
would  be  a  natural  provision  for  the  Railroad  to  put 
426  in  its  contract,  because  they  don’t  want  to  bother 
with  paying  lawyers,  too. 

Q.  Wait  a  minute.  What  1  was  asking  you  about  is. 
Do  you  recall  any  such  provision  in  this  contract  in  any 
way?  Does  that  refresh  your  recollection  about  this  con¬ 
tract?  A.  I  think  originally  the  Decatur  Corporation  was 
to  pay  me  for  that,  under  that  particular  contract. 

Q.  That  is  what  1  want  to  ask  you  about.  I  was  trying 
to  find  out  what  vour  recollection  is  about  that. 

Mr.  Magee:  Let  him  read  the  whole  contract. 

By  Mr.  Schwartz: 

Q.  I  was  trying  to  find  out  if  this  contract  was  in 
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your  files.  A.  Later  on  it  might  have  been.  I  don’t  want 
to  sav  definitely.  It  might  have  been  in  mv  files  but  1  can- 
not  remember  whether  it  was  in  the  files  or  not,  because  I 
know  Jimmie  dumped  a  lot  of  stuff  on  me. 

Q.  Jimmie  is  Jimmie  Pennybaker,  President  of  the  Dec¬ 
atur  Corporation!  A.  James  Pennybaker,  yes.  I  was 
interested  in  it  at  that  time  in  the  sense  that  1  was  nego¬ 
tiating  the  contract,  because  at  that  time  Mr.  Pennybaker 

already  had  a  contract. 

* 

Q  I  understand.  A.  I  was  simply  interested  in  it  from 
the  standpoint  of  quieting  title,  is  all. 

427  Q.  In  other  words,  your  employment  was  at  or 
about  the  time,  or  shortly  after  the  time  of  the  execu¬ 
tion  of  the  original  contract  back  in  1931  ?  A.  That  is  the 
first  time  I  got  it.  At  that  time  Mr.  Beach  was  going  to  be 
associated  with  me  in  the  case  but  later  on  the  whole  ar¬ 
rangement  was  canceled  and  I  took  it  alone. 

Q.  In  any  event,  your  first  employment,  whether  it  was 
in  conjunction  with  Mr.  Beach  or  someone  else,  was  to  quiet 
title  with  reference  to  the  matter  that  is  referred  to  in  the 
paragraph  which  I  just  read,  under  the  original  contract 
dated  in  1931.  That  is  true,  is  it  not!  A.  Yes.  I  was  to 
quiet  the  title  to  that  property. 

Q.  Some  time  after  that  you  commenced  work  looking 
in  that  direction;  is  that  so?  A.  Well,  yes.  I  didn’t  do 
much  on  it  for  the  simple  reason  that  there  was  no  money 
coming.  I  didn’t  really  do  anything  on  it  substantially  un¬ 
til  about  1935  when  I  saw  the  deal  was  going  through. 

Q.  Do  you  know  when  it  was  that  you  first  started  to  do 
something  on  it  ?  A.  Oh,  yes.  I  wrote  some  letters,  going 
back  as  far  as  1932.  What  would  happen,  Mr.  Pennybaker 
would  come  down  to  my  office  and  say  he  wanted  a  letter 
written — 

Q.  (interposing) :  I  think  we  can  get  along  a 

428  little  faster  if  you  will  just  answer  the  questions. 

A.  All  right. 
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Q.  After  1932  there  was  a  slump  in  your  activity,  and 
your  activity  toward  correcting  the  title  to  this  property 
again  was  taken  up.  Can  you  tell  the  Court  and  jury  when 
it  was  again  taken  up  actively  by  you  insofar  as  what  you 
may  have  done  is  concerned,  or  is  there  anything  in  your 
file  that  would  reveal  that?  A.  Yes.  The  thing  started 
up  in  the  summer  of  1935. 

Q.  The  summer  of  1935?  A.  I  think  so.  Of  course,  as 
I  say,  all  throughout  that  time  I  did  something  about  it. 

Q.  Now,  there  came  a  time  when  you  had  correspond¬ 
ence  with  the  Railroad  Company  about  which  you  have 
been  interrogated,  and  you  wrote  a  letter  to  the  Railroad 
Company  dated  August  30tli,  which  is  Plaintiff’s  Exhibit 
No.  4.  Prior  to  your  writing  the  letter  of  August  30th, 
Plaintiff’s  Exhibit  No.  4,  you  had  in  your  possession,  did 
you  not,  a  deed  covering  the  property  to  be  conveyed  and 
the  conditions  under  which  it  was  to  be  conveyed  ?  A. 
Well,  I  had  a  copy  of  the  deed  made  some  years  back  by 
the  Railroad  Company  to  the  Decatur  Corporation  but  it 
didn’t — it  described  the  property  generally,  but  I  think  it 
was — it  had  a  different  amount  of  footage  in  it  because  I 
think  there  was  some  increase  in  the  amount  of  right 
429  of  way  that  the  Pennsylvania  Railroad  wanted  to 
retain — 55  feet  from  the  center  of  the  tracks  instead 
of  50  feet. 

Q.  That  is  right.  In  other  words,  you  had  a  deed  which 
embraced  the  property  to  be  conveyed  to  the  Decatur  Cor¬ 
poration  and  the  conditions  under  which  it  was  to  be  con¬ 
veyed — the  form  of  the  deed.  In  other  words,  the  deed  was 
in  the  form  in  which  the  Railroad  Company  would  execute 
it  when  and  if  the  Decatur  Corporation  was  ready  to  per¬ 
form?  A.  Yes. 

Q.  That  was  in  connection  with  the  original  option  or 
agreement,  marked  Defendant’s  Exhibit  No.  1,  executed  in 
1931?  A.  Yes. 
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Q.  Under  that  contract  the  property  to  be  acquired  by 
the  Decatur  Corporation  from  the  Railroad  Company  and 
the  south  line  thereof  started,  did  it  not,  at  a  point  50  feet 
from  the  center  line  of  the  right  of  way  of  the  Pennsyl¬ 
vania  Railroad  and  extended  northward  f  A.  1  think  that 
is  right.  I  think  there  was  a  difference  of  5  feet.  1  can¬ 
not  remember  which  way  it  was.  I  think  it  was  less  that 
the  Decatur  Corporation  actually  bought,  but  it  may  have 
been  more.  It  was  50  or  55  feet  difference. 

The  Court :  Find  out  which  he  contracted  to  buy. 

Was  it  50  feet  or  more  than  50  feet,  or  less  than 
5  feet  or  more  than  5  feet,  if  you  remember? 

The  Witness:  My  memory  is  that  it  was  5  feet 
430  more  than  what  we  actually  got. 

By  the  Court :  7 

Q.  I  mean,  from  the  letters.  A.  The  letter  of  August 
30th  was  5  feet  less. 

Q.  Less  than  what?  A.  Less  than  what  was  contracted 
for  in  1931. 

Q.  5  feet  all  along  the  entire  length  of  it?  A.  Yes. 
They  wanted  some  land  for  something  else. 

Mr.  Schwartz:  That  is  correct.  That  is  shown 
on  this  plat. 

By  Mr.  Schwartz: 

Q.  Now,  the  subsequent  plats  you  received  from  the 
Railroad  Company,  which  are  mentioned  in  the  exhibit 
offered  in  evidence,  was  the  property  extending  55  feet; 
that  is,  the  south  side  of  the  property  ran  55  feet  from  the 
center  line  of  the  railroad  property  instead  of  50  feet? 
A.  I  think  that  is  right,  Mr.  Schwartz. 

Q.  Now,  sometime  immediately  prior  to  August  30th, 
or  shortly  prior  to  August  30,  1935,  another  deed,  which 
embraced  this  change  in  the  property  to  be  conveyed  by  the 
Railroad  Company  to  the  Decatur  Corporation,  and  which 
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was  left  with  you,  a  copy  of  such  deed,  which  was  exactly 
in  the  same  form  as  the  deed  marked  Plaintiff's  Exhibit 
No.  5,  with  two  exceptions,  namely,  that  it  was  undated  and 
not  executed;  and,  secondly,  that  the  grantee  named  in  the 
deed  was  the  Decatur  Corporation  instead  of  Fran- 

431  cis  C.  Stetson;  and  that  was  in  the  identical  form  of 
the  deed  that  was  left  with  you  and  exhibited  to  you 

as  Plaintiff’s  Exhibit  No.  5. 

Mr.  Magee:  Can  he  answer  that  without  looking 
at  it,  Mr.  Schwartz? 

A.  I  was  going  to  say  that  I  did  not  know — I  cannot 
remember  whether  I  ever  saw  a  deed  with  the  revised 
description  in  it  or  not.  I  had  correspondence  with  them 
about  the  revision  of  the  description,  but  I  don’t  know 
whether  I  ever  saw  a  deed  with  a  revised  description  in  it 
or  not. 

By  Mr.  Schwartz: 

Q  I  think  I  can  refresh  your  recollection  by  a  letter 
in  a  moment.  Before  I  do  that,  there  was  also  a  time  when 
vou  received  a  letter,  which  is  marked  Defendant’s  Ex- 
hibit  No.  2,  dated  August  27th,  which  I  now  show  you  and 
which  was  a  discussion  of  the  question  relating  to  the  flaw 
in  the  title  which  you  were  employed  to  correct.  A.  There 
is  no  doubt  about  that,  Mr.  Schwartz. 

Q.  There  came  a  time  when  you  received,  did  you  not, 
Defendant’s  Exhibit  No.  2?  A.  Yes,  I  did. 

Q.  This  is  the  letter.  A.  (examining  letter)  Yes.  That 
looks  like  it,  all  right. 

Q.  And  that  was  a  treatise  or  discussion  of  the  flaw  in 
the  title  which  you  had  been  employed  to  correct  ? 

432  A.  Yes.  I  understand.  They  have  a  memoran¬ 
dum  of  title  to  Lot  3  attached  to  it. 

Q.  That  is  so,  is  it  not,  sir  ?  A.  Yes,  sir.  That  is  what 
the  Railroad  thought  about  it. 
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Q  Yes.  And  then  in  answer  to  that  letter  you  wrote 
Plaintiff’s  Exhibit  No.  4,  which  is  dated  August  30,  and  I 
am  calling  your  attention  to  this  letter  and  ask  if  it  does 
not  refresh  your  recollection  concerning  the  matter  of  the  j 
deed  that  I  asked  you  about  a  moment  ago:  “This  is  to 
acknowledge  receipt  of  your  letter  of  August  27,  1935,  en¬ 
closing  notes  on  the  title  to  Lot  Number  3  in  Square  1067. 

I  wish  to  thank  you  very  much  for  them.  I  have  been  work-  i 
ing  along  other  lines  in  clearing  the  title  to  that  lot.”  You 
are  referring  there  to  the  fact  that  you  were  contemplating 
getting  a  quitclaim  deed;  is  that  right?  A.  Yes. 

Q.  “And  have  the  situation  in  such  shape  that  the 
Decatur  Corporation  will  take  the  title  as  it  now  stands.”  j 
You  mean  by  that  you  had  completed  your  arrangements  j 
for  procuring  the  quitclaim  and  had  the  situation  where 
they  would  take  the  title  as  it  stood?  A.  I  think  that  is 
right. 

Q  And  you  were  dealing  with  the  particular  matter 
which  dealt  with  the  flaw  in  the  title. 

“I,  therefore,  in  behalf  of  the  Corporation,  offer 
433  to  purchase  parts  of  Lots  19  and  20  in  Square  1067,  1 
at  a  price  of  $6,300.00  net  to  the  Railroad.  The  parts 
of  Lots  19  and  20  to  be  bought  include  the  land  de¬ 
scribed  in  the  last  tentative  deed  drawn  up  by  the  j 
Railroad  Company,  containing,  I  believe,  18,814 
square  feet.” 

Does  that  refresh  your  recollection  that  this  was  the  last  j 
tentative  deed,  of  which  this  is  a  copy,  being  Plaintiff’s 
Exhibit  No.  5?  A.  It  does.  In  that  letter  I  had  to  refer 
to  something  that — a  great  big  long  metes  and  bounds  de¬ 
scription,  and  so  I  referred  to  the  property  as  described  in 
a  previous  deed. 

Q.  When  you  say  “in  the  last  tentative  deed,”  was 
there  more  than  one  tentative  deed?  A.  That  is  what  I 
was  trying  to  refresh  my  recollection  on.  I  am  trying  to 
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think  about  that.  I  know  there  was  a  change  in  description 
from  50  to  55  feet. 

Q  We  don’t  have  any  quarrel  about  that.  A.  I  am 
trying  to  think  out  loud  here.  After  that  I  got  a  revised 
description.  Now,  whether  1  got  that  revised  description 
or  got  it  from  another  deed — it  sounds  like  I  did,  but  on  the 
other  hand  it  might  possibly  have  been  that  the  description 
had  been  revised  and  I  was  referring  to  the  other  deed  with 
t  he  revised  description. 

Q.  Yes.  But  what  is  your  best  recollection  alxmt  it, 
having  in  mind  the  language  you  used  here,  and  that 
434  is  all  we  want  to  know.  A.  I  know  why  1  used  that 
language.  I  used  that  to  describe  the  property  with¬ 
out  going  through  the  metes  and  bounds  and  have  the  girl 
type  another  page,  because  that  is  what  I  would  have  had 
to  do  if  1  described  it  by  metes  and  bounds. 

By  the  Court: 

Q  Can  you  identify  the  deed  you  had  in  mind  when  you 
referred  to  it  as  the  last  tentative  deed  ?  A.  I  am  not  sure 
that  I  can. 

Q.  There  was  something  like  that  before  you!  A.  There 
had  been  a  deed  which  described  the  land  with  50  feet,  now 
cut  back  to  55  feet.  There  might  have  been  another  de¬ 
scription  for  me  or  there  might  have  been  another  deed. 
It  looks  to  me  like  there  was,  but  that  language  I  used  was 
simply  to  identify  the  property  as  described,  instead  of 
the  long  way. 

By  Mr.  Schwartz: 

Q.  Would  it  refresh  your  recollection  if  T  called  your 
attention  to  some  subsequent  letter  which  stated  that  at¬ 
tached  to  the  last  tentative  deed  there  had  been  a  resolution 
of  the  Railroad  Company  authorizing  the  vice  president  to 
sign  a  deed,  or  to  sign  deeds  generally?  A.  I  don’t  know 
what  you  are  driving  at,  but  let  me  have  that  again.  Let 
us  see  what  it  is  about. 


259 


Q.  Look  at  your  letter  dated  September  5,  1935, 
435  where  it  says: 

“I  note  that  in  the  carbon  copy  of  the  last  deed 
forwarded  me  there  was  attached  an  authority  au-  | 
thorizing  the  president  or  a  vice  president  of  the 
Railroad  to  execute  a  deed  without  the  necessity  of  a 
special  resolution  of  the  Board  of  Directors.” 

Read  the  rest  of  it  to  vourself  and  see  whether  or  not  it 

*  i 

does  not  refresh  your  recollection.  A.  (examining  letter) 
Now,  what  was  it  you  asked  me? 

Q.  I  am  still  asking  you  the  same  question,  Mr.  Stetson. 

I  want  to  find  out  whether  you  did  not  have  in  your  posses- 
sion,  or  had  there  been  exhibited  to  you,  a  carbon  copy  of  ! 
Plaintiff’s  Exhibit  No.  5.  A.  That  is  that  deed  (indicat¬ 
ing)? 

Q.  It  is  the  deed  which  was  finally  executed,  except 
that  the  only  differences  were  in  the  carbon  copy  of  the 
deed  exhibited  to  you,  or  left  with  you — wherein  it  was  un¬ 
dated  and  that  the  grantee ’s  name  in  the  deed  was  the  Deca¬ 
tur  Corporation  instead  of  Francis  C.  Stetson.  A.  There 
might  have  been  such  a  document  with  me. 

Q.  I  am  trying  to  find  out  your  best  recollection.  I 
am  trying  to  explore  possibilities.  A.  Well,  I  don’t  know.  I 
Your  Honor,  all  I  can  say  is  that  I  don’t  know. 
It  sounds  like  it.  j 

*  *  *  *  * 

444  Thereupon  BENJAMIN  D.  FRIEDMAN,  the  de¬ 
fendant  was  called  as  a  witness  by  counsel  for  plain¬ 
tiff  and,  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination  by  Mr.  Magee : 

Q.  Give  us  your  full  name.  A.  Benjamin  D.  Fried- 

i 

man. 


Q.  What  is  your  address?  A.  7616  Fourteenth  Street. 
Northwest. 

Q.  Is  that  your  business  address  or  home?  A.  Home. 

Q.  What  is  your  business  address?  A.  South  Wash¬ 
ington,  Virginia. 

Q.  Now,  isn’t  it  a  fact,  Mr.  Friedman,  that  during  the 
year  1935  you  had  negotiations  with  an  oil  company  for 
the  purpose  of  utilizing  Square  1067  when  you  acquired  it 
from  the  Decatur  Corporation? 

Mr.  Schwartz :  I  object  to  that. 

The  Court:  On  what  ground? 

445  Mr.  Schwartz:  On  the  ground  that  whether  or 
not  he  had  negotiations  with  an  oil  company  has 
nothing  to  do  with  whether  or  not  there  was  a  breach 
of  the  agreement. 

Mr.  Magee:  This  is  for  the  purpose  of  cross-ex¬ 
amination  impeachment  and  I  am  laying  the  ground 
for  it. 

Mr.  Schwartz:  It  cannot  be  for  the  purpose  of 
impeachment  because  he  has  not  testified  to  any¬ 
thing  to  impeach. 

Mr.  Magee:  That  depends. 

The  Court:  The  question  is  if  he  had  negotia¬ 
tions  for  some  probative  purpose.  I  will  overrule 
the  objection. 

A.  If  I  acquired  it  from  the  Decatur  Corporation? 

By  Mr.  Magee: 

Q.  Yes.  A.  No.  I  don’t  remember,  personally, 
having  any  negotiations. 

Q.  Would  you  say  as  a  fact  you  did  not  have  any  nego¬ 
tiations  concerning  this  property?  A.  Not  personally.  I 
don’t  remember  having  any  negotiations  w’ith  any  oil 
company. 
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Q.  Mr.  Friedman,  you  recall  that  you  gave  a  deposi¬ 
tion  in  this  case,  don ’t  you,  on  the  17th  day  of  April,  1941  f 
A.  Somewhere  at  or  before  then. 

Q.  Do  you  remember  that  I  asked  you  this  question: 
“Did  you  have  any  conversations  with  any  officer,  agent, 
employee,  or  representative  of  any  oil  company,  di- 

446  rectly  or  indirectly,  relating  to  the  use  of  Square 
1067  or  any  part  thereof?”  You  recall  that  question, 

don’t  you?  A.  There  are  numerous  questions  along  that 
line  that  might  have  been  in  there. 

Q.  I  assume  your  answer  was  “No,”  wasn’t  it?  A.  I 
don’t  remember. 

Q.  You  don’t  remember  what  your  answer  was?  A.  I 
If  it  is  in  there.  Follow  that  up.  There  are  some  other 
questions  pertaining  to  that. 

Q.  Ylou  don’t  remember  that  your  answer  was  “No”  | 
to  that  question?  A.  I  say  there  was  a  series  of  ques¬ 
tions  along  that  same  line  and  if  you  will  follow  them  up 
you  will  get  the  answer. 

Q.  Can  you  give  us  the  answer? 

The  Court:  The  question  is  whether  you  remem-  j 
her  saying  that  you  did,  Mr.  Friedman.  That  is  all 
you  have  to  answer  right  now. 

A.  I  don’t  remember  saying  that. 

By  Mr.  Magee: 

Q.  Now,  your  recollection  is  you  don’t  remember 
whether  you  had  any  such  conversation?  A.  No.  I  said 
I  didn’t  remember  personally  having  any  conversation 
with  any  oil  companies  for  the  use  of  this  ground,  if  and 
when  the  ground  would  be  acquired  from  the  Decatur 

447  Corporation.  That  is  exactly  what  I  said.  I  think 
the  reporter  was  there  and  you  can  get  him  to  read 


it. 
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Q.  On  May  31, 1935,  you  entered  into  a  contract  to  pur¬ 
chase  this  real  estate,  and  this  is  your  signature  on  the 
bottom  of  this  page,  isn't  it?  A.  (examining  contract) 
Yes.  That  is  my  signature. 

Q.  And  you  delivered  that  contract  to  the  Decatur  Cor¬ 
poration.  And  isn’t  it  a  fact  that  you  came  into  the  office 
of  Mr.  Lambert  several  days  before  this  contract  was 
signed  and  went  over  in  full  the  terms  of  sale  with  Mr. 
Lambert,  and  that  the  terms  of  sale  in  this  contract  are 
the  terms  you  requested  him  to  place  there;  is  that  cor¬ 
rect? 

Mr.  Schwartz:  I  object. 

Mr.  Magee:  On  what  ground? 

Mr.  Schwartz:  It  doesn’t  make  any  difference 
who  requested  it. 

Mr.  Magee:  It  is  material,  your  Honor,  in  inter¬ 
preting  the  contract,  as  to  who  prepared  the  condi¬ 
tions  that  went  into  it. 

Mr.  Schwartz:  When  who  prepared  it?  Mr. 
Pennybaker  said  his  attorney  prepared  it. 

The  Court:  That  is  not  what  the  question  is  de¬ 
signed  to  elicit.  If  you  want  to  find  out  who  pre¬ 
pared  the  contract  you  can  ask  that  question. 

Mr.  Magee:  Am  I  not  entitled  to  show  by  this 
witness — 

448  The  Court  (interposing):  You  can  say,  Did  so 
and  so  prepare  it? 

Mr.  Magee :  What  I  wished  to  bring  out  was  that 
the  terms  of  this  contract  were  prepared  and  put 
in  there  at  the  direction  of  this  witness. 

Mr.  Schwartz:  That  is  objected  to. 

Mr.  Magee:  That  is  naturally  what  the  question 
was,  and  I  thought  it  was  properly  put. 


The  Court:  Well,  whatever  negotiations  go  into 
a  contract  and  when  the  contract  is  made  those  ne¬ 
gotiations  are  no  longer  admissible  in  evidence. 

Mr.  Magee:  I  am  not  asking,  your  Honor,  for 
any  terms  that  did  not  go  into  it  to  vary  this  con¬ 
tract.  All  I  am  bringing  out  are  the  facts  and  cir¬ 
cumstances  under  which  it  was  signed  for  the  pur¬ 
pose  of  impeaching  this  witness. 

The  Court:  You  cannot  impeach  him  yet.  You 
can  impeach  him  by  other  evidence.  You  can  cross- 
examine  him. 

Mr.  Magee:  But  I  have  to  lay  the  groundwork. 

The  Court:  All  right.  Ask  a  question  that  will 
lay  the  groundwork  for  impeachment. 

Mr.  Magee:  That  is  what  I  was  planning  to  do 
when  the  other  side  stopped  him  from  answering. 

The  Court :  Let  us  hear  the  question  again. 

(The  pending  question  was  read  by  the  reporter 
as  follows:) 

“Q.  And  you  delivered  that  contract  to  the  I>eca- 
449  tur  Corporation.  And  isn’t  it  a  fact  that  you  came 
into  the  office  of  Mr.  Lambert  several  days  before 
this  contract  was  signed  and  went  over  in  full  the 
terms  of  sale  with  Mr.  Lambert,  and  that  the  terms 
of  sale  in  this  contract  are  the  terms  you  requested 
him  to  place  there;  isn’t  that  correct?” 

Mr.  Schwartz:  I  object  to  that. 

The  Court :  Overruled. 

By  Mr.  Magee: 

Q.  Answer  the  question,  Mr.  Friedman.  A.  I  came 
into  Mr.  Lambert’s  office,  and  I  believe  Mr.  Pennybaker 
was  there,  and  I  believe  Mr.  Letzkus  was  with  me  there, 
and  we  discussed  negotiations  leading  up  to  this  contract] 
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Thereafter  Mr.  Lambert  dictated  that  contract  and  pre¬ 
sented  it  to  me  for  signature,  which  I  signed. 

Q.  And  a  dictated  copy  was  given  to  you  for  checking 
as  to  its  terms  and  conditions  before  you  signed?  A.  Well, 
after  he  dictated  it  he  presented  it  to  me  to  read  it  and 
I  signed  it. 

Q.  You  read  it  and  signed  it?  A.  That  is  right. 

Q.  And  that  contract  contained  the  terms  of  sale  which 
you  proposed  to  buy  this  property  for?  A.  The  contract 
contained  the  terms  we  entered  into  by  agreement,  and 
that  is  the  contract. 

450  Q.  Now,  in  the  year  1935  you  had  a  number  of 
negotiations  concerning  this  contract  with  Mr.  Lambert, 
did  you  not,  Mr.  Friedman?  A.  In  the  year  1935  after 
we  entered  into  the  contract? 

Q.  After  you  entered  into  the  contract.  A.  We  had 
a  number  of  discussions. 

Q.  Isn’t  it  a  fact  that  on  several  occasions  you  told 
Mr.  Lambert  that  you  were  going  through  with  this  con¬ 
tract  of  sale  because  of  certain  arrangements  you  had  with 
an  oil  company  who  was  going  to  supply  you  with  the 
monev  to  buv  the  land?  A.  No.  I  never  told  Mr.  Lam- 

V  V 

bert  any  such  story. 

Q.  You  never  told  him  that?  A.  No. 

Q.  When  I  asked  you  that  question  on  April  17,  why  did 
you  tell  me  that  you  did  not  remember?  A.  Well,  now,  a 
lot  of  these  matters  have  come  up  and  I  have  refreshed  my 
memory  on  a  lot  of  matters  since  this  deposition  was  taken. 
This  has  been  going  on  for  a  number  of  years. 

Q.  You  didn’t  remember  then,  on  that  occasion,  but 
now  that  your  memory  is  refreshed  you  do,  but  in  April 
you  didn’t  remember  it?  A.  No. 
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Q.  Is  that  your  testimony?  A.  That  is  my  testimony. 

Q.  Did  you  receive  a  letter  from  Mr.  Lambert 
451  dated  September  11,  1935,  requesting  that  you  go 
forward  with  this  contract?  A.  Show  me  that  let¬ 
ter  and  see  if  I  can  identify  it. 

The  Court:  You  can  answer  if  you  received  it, 
if  you  remember.  | 

The  Witness :  I  remember  receiving  a  letter,  but 
I  don’t  remember  whether  that  is  the  letter  he  is 
referring  to.  i 

The  Court :  Yipu  remember  receiving  a  letter  but 
you  don’t  remember  the  date  of  the  letter? 

The  Witness :  That  is  right,  yes.  j 

i 

•  •  •  •  • 

453  Mr.  Magee:  I  will  ask  you  to  identify  this  let¬ 
ter.  | 

(A  letter  dated  September  11,  1935,  from  Mr.  j 
Lambert  to  Mr.  Friedman  was  marked  “Plaintiff’s 
Exhibit  No.  25  for  identification.”) 

By  Mr.  Magee: 

Q.  Mr.  Friedman,  I  hand  you  this  Exhibit  No.  25  and 
ask  you  whether  or  not  you  received  the  original  of  that 
letter  from  Mr.  Lambert.  A.  (examining  letter)  I  be¬ 
lieve  I  did. 

#  •  •  *  *  I 

456  Q.  Now,  isn’t  it  a  fact,  Mr.  Friedman,  that  in  the 
conversations  during  the  summer  of  1935  which  you 
had  with  Mr.  Lambert  on  several  occasions,  you  informed 
Mr.  Lambert  you  were  obtaining  money,  to  buy  this  prop¬ 
erty,  from  an  oil  company  and  until  you  received  that 
money  you  would  not  be  able  to  go  through  with  this 

transaction  ?  | 

•  *  •  •  • 
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The  Witness:  I  don’t  remember  any  such  con¬ 
versation,  no. 

By  Mr.  Magee: 

Q.  Would  you  say  that  it  did  or  did  not  occur?  A.  I 
do  not  believe  it  occurred. 

*  *  •  *  * 

Q.  Now,  isn’t  it  a  fact  that  late  in  1935  you  specifically 
requested  Mr.  Lambert  to  hold  off  the  settlement  of 

457  this  sale  solely  for  the  reason  that  the  money  you 
were  expecting  to  obtain  from  this  oil  company 

could  not  be  obtained  until  the  end  of  the  year  because  of 
budget  matters  of  the  company?  A.  I  don’t  remember 
ever  saying  that. 

Q.  Is  it  your  testimony  you  did  not  state  that,  or  don’t 
you  remember !  A.  I  don't  recall  ever  making  such  a 
statement. 

Q.  And  then  early  in  1936  isn’t  it  a  further  fact  that 
you  advised  Mr.  Lambert  that  because  the  money,  which 
you  wished  to  use  in  the  purchase  of  this  property  and 
which  was  to  be  obtained  from  this  oil  company,  had  not 
been  included  in  the  oil  company’s  budget  for  1935,  and  it 
would  be  impossible  to  go  through  with  the  transaction  l 
A.  I  don’t  recall  any  such  thing. 

Q.  Don’t  you  know  whether  you  stated  that  or  not? 
A.  To  the  best  of  my  knowledge  and  belief  I  don’t  re¬ 
member  saving  anv  such  thing  to  Mr.  Lambert. 

•  •  •  *  • 

458  Q.  Now,  did  there  ever  come  a  time  in  1935  when 
you  deposited  the  purchase  price  for  this  property 

with  the  title  company  for  settlement?  A.  No,  I  don’t 
think — 

Q.  You  don’t  think  what?  A.  No;  I  never  put  any 
money  up  with  the  title  company.  For  what? 


267 


Q.  For  the  purpose  of  settling  this  transaction.  A. 
No,  I  never  put  up  any  money.  They  were  never  ready 
to  settle. 

•  •  •  •  • 

Q.  Why  did  you  tell  me  on  April  17th,  when  I  asked 
you  that  very  question,  that  you  didn’t  remember  whether 
you  put  up  any  money?  A.  Maybe  that  is  my  method  of 
conversation.  I  am  saying  now  I  never  put  up  any  money. 

•  •  •  *  * 

463  Q.  Isn’t  it  a  fact  that  in  1935  you  went  to  the 

War  Department  concerning  the  wharfage  facil¬ 
ities?  A.  No,  sir. 

Q.  You  never  went  there?  A.  I  didn’t  go  to  the  War 
Department.  4 

Q.  You  are  not  the  Mr.  Friedman  that  Mr.  Schmitt 
said  came  to  his  office?  A.  No,  sir.  I  have  never  seen  Mr. 
Schmitt  until  he  took  the  stand  today,  Mr.  Magee. 

Q.  Did  you  ever  send  Mr.  Letzkus  there?  A.  I  don’t 
recall  sending  Mr.  Letzkus  there.  He  worked  with  Mr. 
Pennybaker  in  furtherance  of  trying  to  complete  this  deal 
and  he  may  have  gone  with  Mr.  Pennybaker  there. 

Q.  Trying  to  complete  it  for  whom ;  trying  to  complete 
it  for  you?  A.  Trying  to  complete  it  for  me.  Yes,  he 
was  working  for  me,  Mr.  Magee. 

Q.  Was  he  an  employee  of  yours  at  the  time?  A.  Yes, 
he  was  an  employee  of  mine,  working  on  a  profit- 

464  sharing  basis  and  also  drawing  a  salary. 

*  •  #  *  •  | 

Q.  Now,  isn’t  it  a  fact  that  you  told  Mr.  Letzkus  that 

the  deal  you  had  with  this  oil  company  to  use  Square  1067 
did  not  go  through?  A.  Would  you  mind  repeating  that? 

(The  pending  question  was  read  by  the  reporter.) 
A.  I  never  told  Mr.  Letzkus  any  such  thing. 
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465  Q.  Do  you  deny  you  ever  told  Mr.  Letzkus  that? 
A.  I  never  told  Mr.  Letzkus  that. 

Q.  Isn’t  it  a  fact  that  Mr.  Letzkus  negotiated  with  sev¬ 
eral  oil  companies,  including  the  Texas  Oil  Company,  on 
your  behalf  for  the  utilization  of  Square  1607  when  you 
acquired  it?  A.  I  don’t  know  whether  Mr.  Letzkus  nego¬ 
tiated  with  them  or  not.  Mr.  Letzkus  did  go  to  the  Texas 
Company  to  get  engineering  information  for  the  purpose 
of  trying  to  assist  him  in  getting  an  idea  about  wharfage 
and  pipe  line  facilities  for  a  petroleum  terminal.  Whether 
he  had  talked  with  them  regarding  any  possibility  of  a 
deal  or  not,  I  don’t  know.  You  will  have  to  talk  to  Mr. 
Letzkus  about  that. 

Q.  You  were  the  one  who  was  buying  this  property, 
were  you  not  ?  A.  That  is  right. 

Q.  Was  Mr.  Letzkus  going  to  these  people  without  your 
authority  to  discuss  these  matters?  A.  Oh,  he  went  to  the 
Texas  Company.  In  fact,  I  sent  him,  paid  his  expenses,  to 
get  maps  and  plans  for  dock  facilities  for  the  purpose  of 
erecting  a  petroleum  terminal.  What  the  conversation 
was  with  respect  to  Mr.  Letzkus  and  the  people  there,  1 
don’t  know. 

Q.  Isn’t  it  a  fact  that  those  were  the  very  negotiations 
I  was  inquiring  about  when  I  asked  you  whether  or 

466  not  you  had  any  contingent  arrangement  about 
Square  1067  with  any  oil  company,  directly  or  in¬ 
directly?  A.  I  don’t  know  what  you  are  referring  to. 

Q.  I  asked  that  particular  question,  didn’t  I?  A.  You 
asked  me  whether  I  personally  negotiated  with  any  oil 
company  with  reference  to  the  sale,  or  whatever  your 
question  was  along  that  line,  and  I  answered.  I  believe 
I  did. 

Q.  I  asked  you  this  question,  “Did  you  ever  have  any 
deal  of  any  sort  pending  with  any  person,  oil  company. 
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or  otherwise,  relating  to  this  property,  besides  this  con¬ 
tract  of  May  31,  1935,”  and  don’t  you  recall  that  ques¬ 
tion?  A.  I  think  you  did  ask  a  question  like  that  and  I 
believe  I  told  you  I  didn’t  have  any  such. 

Q.  You  said,  “I  had  no  deal  with  anybody;”  isn’t  that 
correct  ?  A.  Yes. 


•  •  *  #  • 


Q.  As  a  matter  of  fact,  when  I  asked  you  that  question, 
Mr.  Letzkus  was  dealing  with  the  oil  companies  for 
467  you,  was  he  not  ?  A.  You  will  have  to  ask  Mr.  Letz¬ 
kus. 

Q.  Don’t  you  know  whether  he  was  or  not?  A.  I  could 
not  answer  that,  Mr.  Magee.  I  told  you  I  didn ’t  know  what 
his  conversations  were. 

Q.  Didn’t  he  report  to  you  each  time  when  he  went  to 
the  Texas  Company?  A.  When  he  went  to  the  Texas 
Company  he  came  back  with  a  print  indicating  or  showing 
the  dock  emplacement  or  construction  and  pipe  line  em¬ 
placement  and  construction,  and  I  told  him  to  supply  them 
to  Mr.  Penny  baker,  but  whoever  went  to  the  War  Depart¬ 
ment,  or  wherever  they  were  to  go  to  supply  that  informa¬ 
tion. 


Q.  Now,  isn’t  it  a  fact  that  you  never  questioned  the 
ability  of  the  Decatur  Corporation  to  obtain  wharfage 
facilities  up  and  until  the  very  time  this  property  was  re¬ 
sold  in  1936?  A.  I  believe  shortly  after  this  letter  that 
Mr.  Lambert  wrote  to  me  indicating  to  me  that  he  was 
ready  to  settle  and  calling  upon  me  to  settle,  I  met  Mr. 
Lambert  in  the  Munsey  Trust  Company  and  I  asked  him 
if  he  was  ready  to  settle;  did  he  have  wharfage  facilities. 

Q.  What  was  his  response?  A.  Well,  he  said,  “So  far 
as  we  are  concerned,  we  are  ready.  I  said,  “Have  you 
got  wharfage  facilities?”  And  he  said,  “You  will 
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468  have  to  go  over  there  and  make  arrangements  to 
get  wharfage  facilities.” 

Q.  What  was  your  response  to  that?  A.  It  was  not 
up  to  me. 

Q.  Who  was  going  to  see  about  it?  A.  Who  was  go¬ 
ing  to  see  about  it? 

Q.  You  were  to  use  it?  A.  I  would  probably  use  it. 

Q.  But  you  were  not  interested  in  what  type  of  wharf¬ 
age  was  going  to  be  utilized  in  connection  with  this  prop- 

ertv? 

* 

Mr.  Schwartz:  I  object. 

The  Court :  Yes. 

A.  By  all  means  I  was  interested.  I  explained  to  him 
that  I  sent  a  man  to  New  York  to  get  plans  and  specifica¬ 
tions  to  assist  him  in  getting  those  facilities  for  me. 

By  Mr.  Magee: 

Q.  But  you  never  turned  those  plans  and  specifications 
over  to  Mr.  Pennybaker?  A.  I  think  I  heard  your  own 
witness  testify  he  got  such  plans. 

Q.  1  thought  he  testified  he  got  sketches.  A.  Well, 
plans  are  sketches  in  engineering,  as  I  understand  that, 
Mr.  Magee. 

Q.  Then,  your  answer  is  that  the  sketch  w’hich  was 
furnished  was  the  plans  and  specifications  of  the 

469  wharf  you  wanted?  A.  They  set  out  the  facilities 
as  we  indicated,  the  way  I  wanted  them,  yes. 

Q.  Were  you  not  requested  to  submit  detailed  plans 
and  specifications  of  the  wharf  you  wanted  in  accord¬ 
ance  with  the  engineer’s  regulations  of  1927?  A.  No. 

Q.  You  were  never  requested  to  do  that?  A.  Never, 
no. 

Q.  Isn’t  it  a  fact,  Mr.  FJriedman,  that  Mr.  Lambert 
spoke  to  you  about  that?  A.  Mr.  Lambert? 
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Q.  Yes.  A.  No,  not  Mr.  Lambert,  never. 

Q.  Isn’t  it  a  fact  that  Mr.  Pennybaker  asked  yon?  A. 
No. 

Q.  Isn’t  it  a  fact  that  Mr.  Letzkus  went  to  the  War 
Department  in  that  very  connection?  A.  To  do  what? 

Q.  To  find  out  the  necessary  plans  and  specifications 
and  the  conditions  for  that,  so  that  you  could  submit  the 
plan  that  you  wanted?  A.  Mr.  Magee,  Mr.  Letzkus  went 
with  Mr.  Pennybaker  on  numerous  occasions  all  over  this 
town,  everywhere,  to  do  everything  possible.  Those  were 
my  orders  to  Mr.  Letzkus,  to  help  him  obtain  these 

470  facilities.  He  may  have  gone  on  numerous  occa¬ 
sions,  but  no  information  came  to  me  to  supply  ad¬ 
ditional  plans  and  specifications  or  what  not  you  are  re¬ 
ferring  to.  I  think  I  have  answered  that,  Mr.  Magee. 

Q.  You  made  no  answer  in  writing  to  the  letter  of 

* 

September  11th  of  Mr.  Lambert’s?  A.  Mr.  Magee,  prob¬ 
ably  I  did  not. 

Q.  And  he  wrote  you  again,  later  on,  about  this  matter, 
later  in  September?  A.  I  don’t  recall. 

Q.  You  don’t  recall  whether  he  wrote  you  again  with 
reference  to  this?  A.  I  don’t  remember,  Mr.  Magee. 

Q.  Now,  isn’t  it  a  fact  that  Mr.  Lambert  held  this 
transaction  open  all  through  the  year  1935  at  your  specific 
request  so  that  you  could  still  negotiate  with  this  oil  com¬ 
pany?  A.  Which  oil  company? 

Q.  The  Texas  Company.  A.  I  had  no  negotiations  with 
the  Texas  Company. 

Q.  Through  whom  you  were  negotiating,  through  Mr. 
Letzkus.  A.  Mr.  Magee,  I  will  tell  you  the  facts.  Mr. 
Lambert  had  some  kind  of  a  financial  interest  in  this  whole 
set-up  with  Mr.  Pennybaker  and  that  is  why  he  was  in¬ 
terested  in  trying  to  make  a  deal. 

471  Q.  That  is  not  responsive  to  the  question.  A. 
I  believe  that  answers  the  question. 
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Q.  I  merely  asked  you  the  question  as  to  whether  or 
not  you  didn’t  request  a  certain  thing  to  be  done. 

Mr.  Schwartz :  I  think  he  has  answered  the 
question. 

The  Court:  Did  you  request  that  this  matter  be 
held  up  all  during  1935,  after  September  11th;  is 
that  what  your  question  is? 

Mr.  Magee:  Yes,  your  Honor,  exactly. 

A.  No,  I  don’t  remember  any  such  request. 

By  the  Court: 

Q.  Did  you  or  not?  A.  I  don’t  remember  that.  I 
don’t  remember  ever  making  any  such  request  of  Mr. 
Lambert. 

By  Mr.  Magee: 

Q.  You  just  don’t  remember?  A.  No. 

Q.  Isn’t  it  a  fact  that  in  1936  you  ascertained  that  the 
budget  of  the  Texas  Company  did  not  include  this  project 
in  which  you  were  interested,  and  then  and  there  you  told 
Mr.  Lambert  you  could  not  go  through  with  the  deal?  A. 
No.  That  is  not  a  fact. 

Q.  Isn’t  it  a  further  fact  that  Mr.  Lambert  then  and 
there  told  you  that,  very  well,  they  would  make  an  effort 
to  resell  the  property  to  the  best  seller  they  could 
472  find?  A.  What  date  was  that,  Mr.  Magee? 

Q.  Early  in  1936  and  prior  to  February  16,  1936. 
Isn’t  that  a  fact?  A.  About  midway  in  January? 

Q.  Early  in  1936.  You  fix  the  time.  You  know  when 
that  occurred.  A.  I  don’t  remember  any  such  conversa¬ 
tion.  I  think  you  had  better  fix  the  time. 

Q.  Do  you  remember  any  other  conversation  in  1936 
prior  to  the  middle  of  February?  A.  No,  I  don’t  Mr. 
Magee. 

Q.  Would  you  say  that  never  occurred?  A.  I  don’t 
recall  any  such  conversation. 


273 


Q.  You  won’t  say  as  a  matter  of  fact  that  that  did  not 
happen?  A.  No.  I  don’t  remember. 

Q.  Whether  you  do  or  do  not. 

Mr.  Schwartz:  He  didn’t  say  that.  You  asked 
him  about  a  conversation. 

A.  I  don’t  remember  any  such  conversation. 

By  Mr.  Magee: 

Q.  Now,  then  and  there  Mr.  Lambert  told  you  that  they 
would  resell  the  property  to  the  best  bidder. 

Mr.  Schwartz:  Now,  your  Honor,  let  him  say 
when  that  was. 

Mr.  Magee:  Early  in  1936. 

473  Mr.  Schwartz :  I  think  we  would  like  to  know  when 
early  in  1936  it  was. 

Mr.  Magee:  I  can  fix  the  date  around — that  oc¬ 
curred  in  January. 

A.  If  you  will  give  me  the  date,  Mr.  Magee,  I  will  try 
io  answer  vour  question. 

By  Mr.  Magee : 

Q.  Did  you  have  any  conversation  in  1936  about  that 
with  Mr.  Lambert?  A.  I  don’t  remember  any  such  con¬ 
versation. 

Q.  Did  you  have  any  in  February,  1936?  A.  I  don’t 
remember  it. 

By  the  Court : 

Q.  Do  you  remember  seeing  him  at  all  in  1936?  A. 
Your  Honor,  I  saw  Mr.  Lambert  every  day  during  1935  and 
1936.  Mr.  Lambert  is  in  the  Munsey  Building  and  I  came 
over  there  two  or  three  times  a  dav. 

By  Mr.  Magee : 

Q.  On  any  one  of  these  occasions  was  this  matter  dis¬ 
cussed?  A.  I  don’t  remember  any  such  conversation. 
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Q.  Now,  as  a  matter  of  fact,  after  the  letter  of  Septem¬ 
ber  lltli  was  sent  to  you,  Mr.  Friedman,  and  you  did  not 
respond  to  that  letter  in  writing;,  later  on  in  11)35,  a  defin¬ 
ite  appointment  was  made  with  you  to  see  what 

474  arrangements  were  being  made  to  carry  out  the 
terms  of  this  contract,  in  Mr.  Lambert's  office,  and 

the  appointment  was  with  you,  Mr.  Pennvbaker  and  Mr. 
Letzkus,  was  it  not?  A.  I  don't  remember  any  such  ap¬ 
pointment.  But  1  did  see  Mr.  Lambert  shortly  after  the 
11th  of  September  in  the  bank,  in  the  lobby  of  the  Munsey 
Trust  Company,  at  which  time  we  had  some  conversation 
with  reference  to  this  matter,  and  1  believe  I  related  more 
or  less  the  conversation  we  had. 

Q.  Isn’t  it  a  fact  that  you  broke  that  appointment  and 
did  not  keep  it?  A.  I  don't  remembei  having  such  an  ap¬ 
pointment. 

Q.  You  don't  remember  having  it  at  all?  A.  Xo.  I 
don't  make  a  habit  of  breaking  such  appointments,  Mr. 
Magee. 

Q.  You  say  you  didn't  break  such  appointment  or  you 
don't  remember  breaking  such  appointment?  A.  1  don't 
remember  breaking  it.  To  the  best  of  my  knowledge*,  I  did 
not  break  it. 

Q.  Didn't  you  send  Mr.  Letzkus  in  your  place  in  tin- 
appointment  which  you  had  with  Mr.  Pennvbaker  at  Hill 
&  Tibbitts  on  this  very  matter?  A.  Xo. 

Q.  Didn’t  Mr.  Letzkus  go  there  in  your  place*  on  that 
occasion?  A.  Xot  at  my  direction. 

475  Q.  How  would  he  know  of  an  appointment  between 
you  and  Mr.  Pennvbaker?  A.  1  don't  know  that 

he  did  know. 

Q.  He  was  up  there  on  your  behalf? 

Mr.  Schwartz:  Just  a  minute.  I  object.  You  can 
have  your  witness  testify  to  that  later. 

Mr.  Magee:  I  am  asking  him  for  the  fact. 
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A.  Mr.  Letzkus  was  working  for  me.  I  sell  Hill  & 
Tibbitts  gasoline  and  oil  and  have  been  for  years  and 
years.  One  of  his  duties  is  to  contact  customers  and  lie 
probably  met  Mr.  Pennvbaker  there.  That  is  the  best  an¬ 
swer  I  can  give. 

By  Mr.  Magee: 

Q.  Isn’t  it  a  fact  that  during  the  fall  of  1935,  or  1936, 
you  were  not  in  a  position  to  buy  this  property?  A.  No. 

Q.  You  deny  that?  A.  Yes. 

#  .  #  #  *  * 

■477  0*  But  y°u  didn't  make  such  deposit  in  accor¬ 

dance  with  their  request  with  the  title  company  in 
1936,  did  vou ?  A.  Most  assuredlv  not.  You  were  not 
ready  to  deliver.  What  was  the  use  of  my  putting  up  money 
in  the  title  company? 

Q.  Now,  as  a  matter  of  fact,  you  refused  to  go  through 
with  this  deal,  did  you  not,  Mr.  Friedman,  in  1935  ?  A.  No, 
that  is  not  a  fact,  Mr.  Magee. 

iff.  •  *  *  * 

497  By  Mi*.  Magee: 

Q.  As  a  matter  of  fact,  Mr.  Friedman,  weren't 
you  called  upon  by  Mr.  Lambert  to  furnish  plans  and  speci¬ 
fications  in  detail  showing  the  location  of  the  wharf  facili¬ 
ties  that  you  wanted  under  this  conti act?  A.  1  was  re¬ 
quested  by  Mr.  Pennybaker  ou  Mr.  Lambert  to  furnish  him 
a  sketch  of  the  whole  layout  showing  how  the  docks  and  the 
lines  were  to  he  applied  to  those  grounds. 

*  *  *  *  * 

50o  (^.  How  were  you  to  furnish  plans  and  specifica¬ 

tions,  or  sketches  you  said?  A.  Why,  it  seemed  to 
me  that  Mr.  Letzkus  and  Mr.  Pennybaker  went  to  the  Mar 
Department  and  they  discussed  the  question  of  the  erection 


of  the  docks,  and  that  question  came  up  at  that  eonversa 
lion.  I  was  not  there.  I  knew  nothing  about  it. 


aid  “1  recall  now  that  there  were  some  drawings  made 

and  furnished  .Mr.  IVunybaker  showing  my  require 
ments  tor  wharfage.*' 

1 that  correct .'  .\.  I  hat  is  correct.  1  <tid  1  urnish  sketches. 

Mr.  Friedman,  you  are  an  attorney  and  a  membe: 
ot  tiie  15a l*  ot  this  Court.'  A.  \es,  sir. 

(.v>.  1 1  o  w  long  have  you  been  an  attorney.’  A.  !  wa  • 

admitted  in  10  IS.  Mr.  Magee. 

(.,)•  Vou  have  been  dealing  in  real  estate  transaction?* 
since  that  time.'  A.  Well,  yes,  in  a  general  way. 

Q.  Vou  have  had  quite  a  number  of  them,  have  you  not  ; 
A.  Yes. 


bob  U.  isn’t  it  a  fact,  Mr.  Friedman,  that  vou  neve; 

raised  any  question  about  whether  the  Decatur  Cor 
Duration  was  able  to  deliver  wharfage  or  title  to  this  prop¬ 
erty  and  that  your  only  reason  for  refusing  to  go  througi 
with  this  contract  was  that  your  deal  with  this  oil  company 
was  not  going  through  and  vou  could  not  go  through  with 
this  transaction .’ 

Mr.  Schwartz:  lie  answered  that  question  ye- 
terday,  the  same  question. 

Mr.  Magee:  I  don’t  recall  that. 

The  Court  :  1  will  permit  him  to  answer  it  again. 

A.  Xo.  that  is  not  a  fact,  Mr.  Magee. 

504  Q.  Did  you  give  any  reasons  to  Mr.  I. amber! 
why  the  contract  would  not  be  performed? 
-*.**»>• 

A.  Why,  they  could  not  comply  with  the  contract. 


277 


b>.  Is  that  the  reason  you  gave  to  Mr.  Lambert' 
A.  Yes.  That  reason  was  obvious,  Mr.  Magee. 

(.,).  I  am  asking-  vou  if  that  is  the  reason  vou  gave 
him.  A.  'That  is  the  reason. 

(t).  Is  that  tlie  only  reason  you  gave  him,  Mr.  Friedman.’ 
A.  As  far  as  I  know,  Mr.  Magee. 

<t).  From  May  through  September,  1‘Jbb,  did  you  dis¬ 
cuss  with  Mr.  Letzkus  the  practice  of  obtaining  wharfage 
on  the  Anaeostia  Fiver.'  A.  I  don’t  know  if  there  was 
; i u v  general  discussion.  There  were  conversations  all  along 
that  time. 

b>.  Pertaining  to  wharfage.’  A.  Pertaining  to  this  en¬ 
tire  transaction. 


bu(>  (LOSS  FXAM1XAT10X  by  Mr.  Schwartz: 

b>.  Mr.  Friedman,  this  property  about  which  you 
.made  a  contract  to  purchase  on  May  bl,  ldbb:  Had  you 
been  over  that  property  and  were  you  familiar  with  it  .’  A. 
Yes,  sir. 

b>.  Were  you  familiar  with  its  topography  .’  A.  Yes. 
b>.  What  is  the  topography  of  the  ground  there.'  A. 
It  has  a  decided  slope  from  L  Street  all  the  way  down  to 
the  river.  I  would  say  it  must  be  2(>  or  .’!()  feet  down. 

.'id?  Thereupon  KL.MHIi  A.  LFTZKl  S  was  called  as 
a  witness  on  behalf  of  the  plaintill  and,  having  been 
first  duly  sworn,  was  examined  and  testified  n>  follow>: 

Direct  Kxaminal ion  by  Mr.  Magee: 

(v).  Please  Mate  your  full  name.  A.  Flnier  A. 
1  >et  zkus. 

n(is  W  lie  re  do  you  live.' 

Street. 


A.  <)n  Thirtv-Third 


Q.  Do  you  know  Mr.  Friedman,  the  defendant  in  this 
ease?  A.  I  do. 

Q.  Have  you  ever  been  in  business  with  him  ?  A.  I  was 
associated  with  him;  yes,  sir. 

Q.  When  was  that  ?  A.  It  has  been  four  or  five  years 
ago. 

Q.  Particularly  in  the  year  1 9. ‘lb  were  you  associated 
with  him?  A.  I  was. 

Q.  Did  you,  on  his  behalf,  conduct  any  negotiations  per 
taining  to  Square  1067?  A.  I  did. 

Q.  Now,  Mr.  Letzkus,  did  you  know  of  the  contract 
existing  between  Mr.  Friedman  and  the  plaintiff,  the  Deca¬ 
tur  Corporation,  in  this  case,  dated  in  May,  1  !).*{.">?  A.  1 
did. 

Q.  Mr.  Letzkus,  did  Mr.  Friedman  ever  send  you  to 
any  oil  companies  concerning  the  proposed  lease  of  this 
property  if  it  was  obtained  from  the  Decatur  Corporation.' 

Mr.  Schwartz:  I  object. 

The  Court:  On  what  grounds? 

Mr.  Schwartz:  The  matter  of  his  sending  him 
concerning  the  proposed  lease  of  this  property  has 
nothing  to  do  with  the  issue  here,  as  to  whether  Mr. 
509  Friedman  breached  his  contract,  because  there  the\ 
were  talking  about  a  sale  to  Mr.  Friedman  under 
the  contract  and  that  Mr.  Friedman  told  them  that 
he  was  unable  to  make  the  deal  for  the  sale  of  this 
property  for  the  reason  that  he  could  not  go  through 
with  it.  Now,  he  is  asking  him  about  some  lease. 

The  Court :  Will  you  read  the  question  ? 

(The  pending  question  was  read  by  the  reporter.) 

The  Court:  I  will  overrule  the  objection. 

A.  Yes,  sir. 

By  Mr.  Magee: 

Q.  Where  did  he  send  you?  A.  To  a  number  of  places. 
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Q.  Did  you  have  any  pending  deals  of  any  sort  with 
any  of  the  oil  companies  for  the  utilization  of  this  proper- 
1  y  ! 

Mr.  Schwartz :  Now,  I  make  the  same  objection. 

The  Court :  The  same  ruling. 

A.  Well,  that  is  a  difficult  question  to  answer,  because 
we  didn't  have  any  wharfage,  dockage. 

Q.  Did  you  have  any  deal  with  any  other  company  !  A. 
Xo.  We  were  negotiating,  but  it  was  not  pending. 

Q.  Were  you  negotiating!  A.  Yes,  sir. 

Q.  With  what  company  were  you  negotiating!  A.  We 
were  negotiating  with  two  or  three,  the  Texas  Company  lor 
one,  and  the  Sun;  T  talked  to  the  Sun  about  it  and 
510  1  talked  to  the  American. 

Q.  On  the  use  of  Square  10(17! 

Mr.  Schwartz:  T  object. 

A.  Yes,  sir. 

Bv  Mr.  Magee: 

Q.  Xow,  as  a  matter  of  fact — 

Mr.  Schwartz:  I  object. 

The  Court :  This  is  not  leading  yet. 

Mr.  Magee:  But  this  is  an  adverse  witness. 

The  Court:  Let  us  see  about  that.  (Examining 
Rules  of  Civil  Procedure.)  This  rule  relates  to  in¬ 
terrogating  hostile  witnesses,  and  it  also  relates  to 
an  adverse  party  or  an  officer  or  director  or  manag¬ 
ing  agent,  and  so  forth.  He  is  not  an  adverse  party 
in  this  case. 

Mr.  Magee:  May  we  approach  the  bench! 

The  Court.:  Yes. 

(The  following  proceedings  were  had  at  the  bench, 
out  of  the  hearing  of  the  jury:) 

Mr.  Magee:  Your  Honor,  we  have  had  the  great¬ 
est  difficulty  in  getting  testimony  from  this  witness, 
and  he  is  a  hostile  witness. 
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The  Court:  Well,  when  you  say  he  is  hostile,  you 
may  interrogate  him  by  leading  questions,  which  you 
have  not  done. 

Mr.  Magee:  I  have  not  attempted  to  do  that  yet. 

vour  Honor. 

* 

oil  The  Court :  He  is  apparently  your  witness,  now. 

Mr.  Magee:  Yes. 

The  Court:  Then,  can  you  impeach  him? 

Mr.  Magee:  Then,  your  Honor.  I  will  ask  him 
some  further  questions. 

The  Court :  All  right. 

(The  following  proceedings  were  had  in  the  pres¬ 
ence  of  the  jury:) 

By  Mr.  Magee: 

Q.  Mr.  Letzkus,  you  were  unwilling  to  come  and  testify 
in  this  case  unless  we  subpoenaed  you,  weren't  you? 

Mr.  Schwartz:  1  object.  1  don't  think  that  is  lh<* 
way  to  prove  hostility. 

The  Court:  That  may  be  preliminary.  I  will  per¬ 
mit  him  to  answer. 

A.  Yes,  sir:  due  to  the  fact  that  I  operate  a  gasoline 
service  station  and  I  have  no  employees  capable  of  operat¬ 
ing  that  business  during  my  absence.  That  and  that  alone 
is  the  only  reason. 

Q.  It  didn't  have  any  relation  to  Mr.  Friedman  at  all? 
A.  Xo,  sir.  It  makes  no  difference  which  way  the  case 
goes. 

Mr.  Magee:  I  am  perfectly  willing  to  proceed  with 
the  witness  in  the  regular  way,  and  I  will  ask  him 
some  more  questions. 

512  The  Court:  All  right. 

By  Mr.  Magee: 

Q.  Xow,  in  the  deals  with  the  Texas  Company,  did 
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any  correspondence  at  all  pass  between  the  Texas  Company 
and  Mr.  Friedman,  Mr.  Letzkus? 

Mr.  Schwartz :  I  object  to  the  question  of  the  wit¬ 
ness  upon  the  ground  that  I  don't  like  the  character¬ 
ization  of  the  “deal.” 

Mr.  Magee:  1  will  withdraw  that  and  say  “in  the 
negotiations  with  the  Texas  Company.” 

The  Court:  Very  well. 

A.  There  may  have  been  one  or  two  letters.  Most  of  it 
was  verbal.  They  were  to  come  to  Washington  but  I  went 
to  New  York. 

By  Mr.  Magee: 

Q.  And  when  they  came  to  Washington — 

Mr.  Schwartz  (interposing)  :  Your  question  was 
directed  to  whether  or  not  any  letters  passed  between 
Mr.  Letzkus  and  the  Decatur  Corporation? 

Mr.  Magee:  1  didn't  ask  that. 

Q.  Were  they  in  connection  with  those  negotiations  of 
Mr.  Friedman  to  utilize  Square  1067?  A.  Mr.  Friedman 
was  never  mentioned  with  any  member  of  the  Texas  Com¬ 
pany.  I  did  all  the  dealing  with  the  Texas  Company,  per¬ 
sonally. 

5 10  Q.  Who  were  you  dealing  for  at  that  time?  A. 
We  were  dealing  for  Mr.  Friedman. 

Q.  You  said  there  possibly  were  several  letters  ?  A.  1 
think  there  was  one  letter  that  came  down  with  a  set  of 
plans,  or  there  would  be  a  letter  coming  from  them  and  it 
would  be  down  on  a  certain  date. 

•  *  #  #  * 

Q.  Was  that  letter  or  were  those  plans  exhibited  by  you 
to  Mr.  Friedman?  A.  Oh,  yes. 

Q.  He  was  familiar  with  the  letter  and  the  plans? 
A.  Yes. 


514 
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Q.  Now,  did  there  ever  come  a  time  when  the  question  as 
to  whether  the  negotiations  which  you  w’ere  conducting  for 
Mr.  Friedman  concerned  in  any  way  the  budget  set  up  by  the 
Texas  Company?  A.  Yes,  sir. 

Q.  How  did  they  concern  the  budget  set  up  by  the  Texas 
Company?  A.  The  Texas  Company  operates  on  a  yearly 
budget  and  during  this  period  their  budget  was  balanced 
and  they  wanted  to  wait  on  a  new  budget  before  they  pro¬ 
ceeded  further  with  any  other  plans — 

•  •  •  •  • 

515  A.  (Continued)  — and  a  budget  came  through 
and  they  later  drew  up  specifications  for  that  par¬ 
ticular  property;  yes,  sir. 

By  Mr.  Magee : 

Q.  Was  it  ultimately  included  in  the  budget,  Mr.  Letz- 
kus? 

The  Court :  If  he  knows. 

A.  I  don’t  know.  I  couldn’t  tell  you. 

By  Mr.  Magee: 

Q.  With  whom  w’ere  you  dealing  on  behalf  of  the  Texas 
Company?  A.  Mr.  Van  Sicklen. 

•  •  #  •  • 

516  CROSS  EXAMINATION  by  Mr.  Schwartz : 

Q.  Mr.  Letzkus,  you  were  under  subpoena  to  come  to 
court  for  the  plaintiff,  as  well  as  on  behalf  of  the  defend¬ 
ant?  A.  Yes,  sir.  I  have  two  of  them. 

Q.  In  other  words,  you  are  entitled  to  collect  a  witness 
fee  twice.  A.  I  would  rather  be  excused  and  go  back. 

Q.  You  said  you  had  negotiations  with  the  Texas  Com¬ 
pany  looking  to  the  leasing  of  the  property  that  would  be 
acquired  by  Mr.  Friedman?  A.  I  did,  yes,  sir. 

Q.  And  you  also  had  negotiations  wfith  the  Sun  Oil 
Company?  A.  I  did,  yes,  sir. 


517  Q.  I  believe  you  said  there  were  others  ?  A.  Yes, 
sir;  the  American  Oil  Company. 

Q.  With  reference  to  those  negotiations  with  all  of  j 
these  companies,  they  all  involved  the  matter  of  executing 
a  lease  by  Mr.  Friedman  to  one  of  those  companies?  A.  j 
They  did. 

Q.  The  leasing  of  that  property  after  Mr.  Friedman  had 
acquired  the  property?  A.  It  did. 

Q.  Those  leases  were  negotiated  on  a  strictly  rental 
basis,  were  they?  A.  They  were,  sir.  J 

Q.  Did  you  have  any  conversations  with  Mr.  Penny- 
baker  as  to  the  signing  of  the  agreement  between  Mr. 
Friedman  and  the  Decatur  Corporation  on  May  31,  1935?  , 
A.  Yes,  sir.  I  had  numerous  conversations. 

Q.  What  was  the  occasion  of  your  meeting  with  him? 

Mr.  Magee :  That  is  way  beyond  the  scope  of  the 
direct  examination. 

The  Court:  Yes,  it  is. 

Mr.  Schwartz:  To  be  frank,  it  was  to  test  his 
credibility.  I  wish  to  exhaust  this  witness  on  the  sub¬ 
ject. 

The  Court :  This  is  not  the  time  to  do  that. 

By  Mr.  Schwartz: 

Q.  Did  there  ever  come  a  time  when  you  had  a  conversa¬ 
tion  with  Mr.  Pennybaker  concerning  the  ability  of 

518  the  Decatur  Corporation  to  deliver  waterfront  prop¬ 
erty  or  wharfage  facilities? 

Mr.  Magee :  The  same  objection,  your  Honor.  It 
is  way  beyond  the  scope  of  the  direct  examination.  I 
never  asked  him  any  such  questions.  I  never  touched 
the  name  of  Mr.  Pennybaker. 

The  Court:  Sustained. 

Mr.  Schwartz:  The  witness  testified,  as  I  recall 
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his  answer  to  one  question,  that  they  were  never  able 
to  perform  the  contract. 

Mr.  Magee :  He  never  said  anything  of  the  kind. 
The  Court:  Yes.  He  said  something  about  a 
wharf,  because  he  couldn't  get  dockage.  What  is 
your  present  question? 

Mr.  Schwartz:  As  to  whether  or  not  he  had  a 

conversation  with  Mr.  Pennybaker  in  which  Mr.  Pcn- 

nvbaker  advised  him  that  he  was  unable  to  obtain 
* 

wharfage  facilities. 

Mr.  Magee :  Which  is  way  beyond  the  scope  of  the 
direct  examination. 

The  Court:  I  sustain  the  objection  to  testimony 
in  that  respect. 

Mr.  Schwartz:  All  right,  your  Honor. 

By  Mr.  Schwartz: 

Q.  There  were  some  plans  sent  down  to  you  from  tin* 
Texas  Company?  A.  Yes,  sir. 

Q.  Can  you  fix  the  date  when  those  plans  were 
519  sent  down,  approximately?  A.  I  could  not.  It  was 
during  this  period. 

By  the  Court : 

Q.  Well,  was  it  1935?  A.  What  was  the  date  of  the 
contract? 

Mr.  Schwartz:  It  was  cn  May  31, 1935. 

The  Witness :  It  was  in  1935. 

By  Mr.  Schwartz: 

Q.  What  was  done  with  those  plans?  A.  We  kept  the 
plans.  They  were  of  no  value  to  us  and  we  threw  them  away. 

Q.  After  they  were  received?  A.  Oh,  they  were  shown 
to  various  people. 

Q.  Were  they  exhibited  to  Mr.  Pennybaker?  A.  Yes, 
sir.  He  saw  them. 
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Q.  Did  there  come  a  time  when  other  plans  were  pre¬ 
pared  in  more  detail?  A.  Yes,  sir.  There  were  three  sets 
prepared. 

Q.  Providing  what?  A.  Providing  for  bulk  oil  and 
gasoline  storage  places ;  providing  for  pipe  lines  and  wharf¬ 
age  and  everything  connected  with  a  bulk  marine  station. 

Q.  There  were  three  sets,  and  one  related  to  how  the 
matter  of  the  pipe  lines  should  be  laid? 

Mr.  Magee :  I  object.  He  testified  that  there  were 

520  three  sets  of  plans  covering  it. 

The  Court:  Overruled.  Go  on. 

A.  Yes,  sir. 

By  Mr.  Schwartz : 

Q.  One  related  to  the  pipe  lines?  A.  Yes. 

Q.  The  second  set  of  plans  related  to  the  matter  of  the 
placing  of  the  tanks;  is  that  the  idea?  A.  Yes,  sir;  the 
oil  tanks,  gasoline,  and  a  garage. 

Q.  And  the  third  related  to  the  wharfage?  A.  The 
wharf  or  dock,  and  what  did  they  call  it? 

Q.  The  dolphins?  A.  Dolphins,  yes. 

Q.  How  many  dolphins  were  shown  on  the  plans  as  be¬ 
ing  required?  A.  I  think  there  were  four. 

Q.  Do  you  know  about  how  far  apart  ?  A.  I  think  they 
were  around  100  feet  from  one  end  to  the  other. 

Q.  100  feet  from  one  end  to  the  other?  A.  If  I  recol¬ 
lect,  yes,  sir;  from  one  end  to  the  next  dolphin  at  the  ex¬ 
treme  end,  I  think,  100  feet. 

Q.  You  mean  from  the  first  dolphin?  A.  To  the  last. 

Q.  To  the  last  dolphin  there  was  a  spread  of 

521  100  feet,  and  there  were  four  of  them  altogether? 

A.  Yes,  sir. 

Q.  And  the  wharfage,  how  large?  A.  The  wharf  was 
an  L-shaped  proposition. 

Q.  About  how  big?  A.  I  think  it  was  12  feet  wide  at 
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the  narrow  part  and  then  it  had  an  “L”  on  the  end  of  it. 
I  think  that  it  was  approximately  12  to  15  feet. 

Q.  How  long  was  it  to  be?  A.  I  think  that  dock  was 
to  be  30  or  40  feet. 

Q.  And  you  think  that  information  was  made  available 
to  Mr.  Pennybaker?  A.  Yes,  sir. 

Q.  Now,  did  there  ever  come  a  time  after  those  plans 
and  specifications  were  submitted  by  you  to  Mr.  Penny- 
baker  that  he  asked  for  a  further — 

Mr.  Magee  (interposing) .-  That  is  beyond  the 
scope  of  the  direct  examination. 

Mr.  Schwartz:  You  opened  up  the  subject. 

The  Court:  I  overrule  the  objection.  Go  ahead. 

A.  They  were  never  submitted  to  him.  I  just  wanted 
to  know  what  was  going  to  be  done  with  the  property,  and 
there  was  no  secret  to  it. 

By  Mr.  Schwartz: 

Q.  But  you  gave  him  the  information  you  got 
522  from  them?  A.  Everything  we  had. 

Q.  Did  there  ever  come  a  time  after  that  that  he 
asked  you  for  additional  plans  which  you  failed  or  refused 
to  give  him?  A.  Not  to  my  knowledge.  We  only  had 
that  set.  Whether  we  refused  to  give  them  to  him,  he 
could  see  them.  He  could  not  take  them  away,  if  that  is 
what  you  mean. 

Q.  Was  there  ever  an  occasion  when  you  accompanied 
Mr.  Pennybaker  to  Mr.  Schmitt’s  office? 

Mr.  Magee:  Your  Honor,  this  is  way  beyond  the 
scope  of  the  direct  examination. 

The  Court:  Yes. 

Mr.  Schwartz :  That  is  all,  your  Honor. 

The  Court:  Is  there  any  re-direct? 

Mr.  Magee:  Yes,  your  Honor. 
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RE-DIRECT  EXAMINATION  by  Mr.  Magee: 

Q.  Were  each  one  of  the  sets  of  plans  transmitted  with 
a  letter  of  transmittal?  A.  No,  sir.  They  were  brought 
down  by  the  engineer  that  designed  them,  and  we  discussed 
them,  and  then  they  were  changed,  and  then  he  took  them 
back  after  he  came  down  and  looked  over  the  property ; 
and  the  next  time  he  would  come  he  would  have  it  cor-  | 
rected. 

Q.  Mr.  Friedman  was  familiar  with  the  transac- 
523  tions?  A.  Yes,  sir. 

Q.  Did  he  see  the  letter  and  see  the  plans? 

Mr.  Schwartz:  I  object. 

A.  Thev  were  never  submitted.  There  was  a  letter 
•* 

that  was  on  a  wharf,  and  they  had  drawn  a  wharf,  but  the 
Government  did  not  approve  of  that  particular  wharf. 
They  wanted  it  changed  in  order  to  agree  with  the  specifi¬ 
cations.  He  did  mail  me  a  set  of  plans  of  the  wharf  and  said, 

A  j 

“Encosed  find  a  set  of  plans.” 

Mr.  Magee:  That  is  all. 


RE-CROSS  EXAMINATION  by  Mr.  Schwartz : 

Q.  Then  there  were  two  sets  of  plans? 

Mr.  Magee :  He  said  three  sets  of  plans.  y 
Mr.  Schwartz:  Were  there? 

Q.  Relating  to  the  wharf  alone?  A.  Yes,  sir. 

Q.  Was  there  altogether  four  sets?  A.  According  to 
this,  but  one  set,  but  this  is  not  a  separate  thing. 

Q.  Supposing  I  put  it  this  way :  There  were  additional 
changes  made?  A.  Oh,  yes,  sir. 

Q.  Additional  changes  made  for  the  proposed  wharf? 
A.  Yes,  sir. 

524  Q.  What  was  done  with  those  so  far  as  their  be¬ 
ing  shown  to  Mr.  Pennybaker  is  concerned?  A.  Oh, 
he  knew  that.  We  discussed  that,  as  a  matter  of  fact, 
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after  Mr.  Schmitt  gave  us  a  sample  copy  of  what  he  wanted 
for  a  dock. 

Q.  That  was  after  you  procured  these  additional  things? 
A.  Yes,  sir. 

Q.  Those  additional  things  were  drawn  to  meet  the  sug¬ 
gestions  of  Captain  Schmitt?  A.  Captain  Schmitt ;  yes,  sir. 

Q.  That  is  Captain  Schmitt  at  the  Engineer’s  Office  of 
the  War  Department T  A.  Of  the  War  Department. 

Mr.  Schwartz:  That  is  all. 

By  Mr.  Magee : 

Q.  Were  those  plans  ever  turned  over  to  the  War  De¬ 
partment?  A.  No,  sir,  because  there  was  not  any  need 
for  it. 

Mr.  Magee:  That  is  all. 

The  Court:  Step  down.  You  will  be  excused. 
You  are  still  under  subpoena. 

Mr.  Schwartz:  I  will  arrange  to  let  him  know 
when  we  need  him. 

You  may  be  excused  until  we  call  you. 

(Witness  excused.) 


525  Thereupon  ARTHUR  G.  LAMBERT  was  called 
as  a  witness  on  behalf  of  the  plaintiff  and,  having 
been  first  duly  sworn,  was  examined  and  testified  as  fol¬ 
lows  : 

Direct  Examination  by  Mr.  Magee : 

Q.  Please  state  your  full  name.  A.  Arthur  G.  Lam¬ 
bert. 

Q.  You  are  a  member  of  the  Bar  of  this  Court?  A.  I 
am. 

Q.  For  a  number  of  years  you  were  Assistant  United 
States  District  Attorney?  A.  I  was. 
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Q.  How  long  have  you  been  a  member  of  the  Bar  of 
this  Court,  Mr.  Lambert?  A.  Since  1926. 

Q.  Now,  directing  your  attention  to  the  year  1935, 
did  there  come  a  time  when  Mr.  Friedman  and  Mr.  Penny- 
baker  came  to  your  office  to  discuss  the  proposed  sale  in 
Square  1067  ?  A.  There  did. 

Q.  Can  you  fix  the  time  when  that  occurred?  A.  It 
was  about  the  29th  or  30th  of  May,  1935. 

Q.  What  occurred  on  that  occasion?  A.  And  Mr.  Pen- 
nybaker,  in  company — 

Mr.  Schwartz:  I  object. 

526  A.  (Continued)  — with  Mr.  Friedman — 

The  Court  (interposing) :  Wait  a  minute.  Again, 

I  am  asking  you,  Mr.  Magee,  how  can  the  negotia-  j 
tions  that  led  up  to  this  be  material? 

Mr.  Magee :  I  am  not  asking  for  the  negotiations. 
All  I  want  to  show  is  that  the  terms  of  this  contract 
were  placed  in  there  by  Mr.  Friedman  in  relation  to 
wharf  construction,  which  he  knows.  That  is  all. 

The  Court:  What  terms  are  you  talking  about? 

Mr.  Magee :  The  terms  of  the  contract.  May  we 
approach  the  bench? 

The  Court:  Yes. 

(The  following  proceedings  were  had  at  the  bench 
out  of  hearing  of  the  jury:) 

Mr.  Magee:  This  whole  contract  was  drawn  by — 
this  language  was  suggested  in  here  by  Mr.  Fried¬ 
man.  All  I  want  to  show  is  who  the  contract  and 
its  terms  were  drawn  by  and  he  is  the  one  who  sug¬ 
gested  the  terms. 

°  l 

Mr.  Schwartz:  Your  Honor  is  familiar  with  the 
adage  that  a  contract  is  more  strictly  construed 
against  the  one  who  prepared  its  terms,  and  this  is 
just  to  show — 
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The  Court  (interposing) :  Is  there  any  ambigu¬ 
ity  about  it? 

Mr.  Magee:  I  think  there  is  some  question  as  to 
the  meaning  of  this  clause  we  have  been  discuss¬ 
ing. 

The  Court:  Which  clause? 

527  Mr.  Magee :  And  if  there  is  any  ambiguity  about 
it,  I  think  we  are  entitled  to  show  how  that  clause  was 
put  in  there  and  whose  language  it  is. 

The  Court:  I  will  let  you  ask  him  who  put  that 
clause  2  in  it. 

Mr.  Magee:  All  right. 

Mr.  Schwartz:  I  object  to  it. 

(The  following  proceedings  were  had  in  the  pres¬ 
ence  of  the  jury:) 

By  Mr.  Magee : 

Q.  Mr.  Lambert,  I  hand  you  Plaintiff’s  Exhibit  No.  1 
and  ask  you  whether  you  can  identify  that?  A.  Yes.  This 
is  a  contract  for  the  sale  of  land  in  Square  1067. 

The  Court:  Now,  it  speaks  for  itself.  He  asked 
you  whether  you  could  identify  it,  Mr.  Lambert.  That 
is  the  question. 

The  Witness :  I  can. 

By  Mr.  Magee: 

Q.  At  whose  instance  was  Section  II  put  in  that  con¬ 
tract? 

Mr.  Schwartz:  This  is  under  my  objection. 

The  Court:  I  overrule  the  objection. 

A.  That  was  put  in  at  the  instance  of  Mr.  Benjamin  D. 
Friedman,  the  defendant  here. 

By  Mr.  Magee: 

528  Q.  Now,  Mr.  Lambert,  after  this  contract  was 
signed  you  were  retained  by  the  Decatur  Corpora- 
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tion — or,  at  the  time  you  were  retained  by  the  Decatur  j 
Corporation  at  this  time  for  what  purpose1?  A.  I  was  re¬ 
tained  to  obtain,  or  to  carry  on  the  necessary  activity  look¬ 
ing  to  rezoning  this  property  in  Square  1067. 

Q.  Did  you  have  anything  to  do  with  obtaining  pipe  line 
facility  privileges?  A.  After  the  signing  of  that  contract 
on  May  31st,  I  did. 

Q.  And  the  building  of  wharfage?  A.  Building  wharf¬ 
age. 

Q.  And  did  you  negotiate  for  the  Decatur  Corporation 
with  Mr.  Friedman? 

Mr.  Schwartz :  When  are  you  going  to  stop  lead¬ 
ing  the  witness. 

By  Mr.  Magee : 

Q.  What  were  the  terms  of  your  employment  with  the 
Decatur  Corporation  after  the  contract  was  signed,  Mr. 
Lambert?  A.  Well,  I  was  employed  by  the  Decatur  Cor¬ 
poration  to  work  out  the  terms  of  the  contract  insofar  as 
there  were  conditions  in  the  contract;  and  then  I  was  em¬ 
ployed  to  see  to  the  rezoning  and  to  help  in  connection  with 
obtaining  the  act  of  Congress  necessary  for  the  pipe  lines, 
and  to  negotiate  with  the  proper  authorities  in  connection 
with  the  wharf. 

Q.  I  hand  you  Plaintiff’s  Exhibit  No.  2,  Mr.  Lam- 
529  bert,  and  ask  you  whether  you  received  that.  A. 
(Examining  letter)  Yes,  I  did. 

The  Court :  May  I  see  it  ? 

Mr.  Magee :  For  the  record,  this  letter  is  in  ref¬ 
erence  to  the  change  in  zoning. 

The  Court:  (Examining  letter)  Is  that  admit¬ 
ted? 

Mr.  Schwartz :  Yes,  we  have  admitted  that. 

The  Court:  Why  go  through  that  again? 


292 


Mr.  Magee:  I  will  pass  on.  There  is  one  point 
which  I  want  to  bring  out,  though. 

By  Mr.  Magee : 

Q.  Now,  what  arrangements  did  you  make  for  the  ob¬ 
taining  of  pipe  line  facilities  and  wharfage? 

The  Court :  Isn’t  that  admitted,  and  the  only  ques¬ 
tion  here  is  whether  or  not  they  were  able  to  convey 
the  property? 

Mr.  Schwartz:  I  concede  the  pipe  line  facilities — 
pipe  line  was  obtained  and  zoning  was  obtained. 

The  Court :  You  deny  that  the  second  party  was 
able  to  get  wharfage  facilities  and  you  deny  that  they 
were  able  to  convey  any  title  to  the  land  described. 
That  is  all  there  is  to  this  case,  and  we  have  been  at 
it  for  three  days. 

Mr.  Magee:  If  he  will  concede  that,  I  will  drop 
'  that  line. 

The  Court:  Is  that  your  position? 

Mr.  Schwartz:  That  is  my  position.  There  are 
several  other  things  that  they  never  did. 

530  The  Court:  You  ^on’t  have  to  continue  to  put  in 
evidence  that  you  got  an  Act  of  Congress  for  pipe 
lines,  and  so  forth;  that  is  all  admitted. 

Mr.  Magee:  If  he  admits  that  we  complied  with 
the  pipe  line  provisions  in  the  contract,  I  will  drop 
that. 

Mr.  Schwartz:  I  have  admitted  it  in  my  opening 
statement,  that  they  obtained  pipe  line  legislation. 

Mr.  Magee:  I  am  asking  whether  the  pipe  line 
arrangement  with  him  is  satisfactory  under  the  terms 
of  that  contract. 

Mr.  Schwartz :  Satisfactory  with  one  reservation. 
That  one  thing  is  that  they  were  to  run  to  the  wharf. 
There  is  no  question  about  that,  and  why  waste  time? 
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Mr.  Magee:  Do  you  understand  his  agreement? 

The  Court :  It  is  up  to  you,  but  why  keep  asking 
him  about  the  Act  of  Congress,  his  efforts  to  get 
legislation  enacted,  when  it  is  admitted? 

Mr.  Magee:  Very  well,  your  Honor. 

By  Mr.  Magee : 

Q.  What  steps  did  you  take,  Mr.  Lambert,  after  this 
contract  was  signed,  to  obtain  wharfage  facilities?  A. 
Well,  I  consulted  with  the  Corporation  Counsel's  office  in 
connection  with  drawing  the  bills,  and  so  forth. 

The  Court:  All  that  is  admitted.  The  question 
is  whether  or  not  the  Decatur  Corporation  was  able 
to  obtain  wharfage.  Can’t  you  bring  him  right  down 
to  that? 

531  Mr.  Magee:  He  is  coining  right  to  it. 

The  Court :  He  is  going  to  the  Corporation  Coun- 
sel’s  office. 

Mr.  Magee:  And  from  there  he  was  referred  to 
the  War  Department  on  wharfage  and  certain 
changes  were  made  in  the  Act  of  Congress. 

The  Court:  But  you  don’t  have  to  retrace  your 
steps,  Mr.  Magee. 

Mr.  Magee:  No.  I  will  try  not  to  do  that,  your 
Honor. 

By  Mr.  Magee: 

Q.  Did  there  come  a  time,  Mr.  Lambert,  when  you  ap¬ 
proached  the  War  Department  on  wharfage?  A.  There 
did. 

Q.  Now,  explain  to  us  just  what  you  did  on  that  occa¬ 
sion  at  the  War  Department. 

Mr.  Schwartz:  Of  course,  I  again  object.  What 
he  did  was  immaterial,  or  what  he  was  able  to  ob¬ 
tain,  and  that  is  evidenced  by  the  testimony  of  an 
official  of  the  Department  or  some  record.  They 
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haven't  produced  the  record  and  they  haven’t  pro¬ 
duced  the  witness,  Mr.  Schmitt. 

The  Court:  I  will  let  him  testify  as  to  what  ar¬ 
rangements  he  made  over  there  in  order  to  comply 
with  the  contract. 

Mr.  Schwartz:  I  submit  that  his  conception  of 
w’hat  Mr.  Schmitt  may  have  told  him  is  not  admissi¬ 
ble. 

The  Court:  Whatever  he  got  over  there,  their 
532  promise,  if  it  is  different  from  the  contract — 

Mr.  Schwartz  (interposing) :  1  don’t  object  to 

that. 

By  Mr.  Magee: 

Q.  Now,  outline  the  steps  you  took  at  the  War  Depart¬ 
ment. 

Mr.  Schwartz :  No. 

The  Court:  What  if  any  wharfage  facilities  did 
he  obtain?  Isn’t  that  it? 

Mr.  Magee:  I  will  put  that  question  to  him. 

Q.  What  did  you  obtain  in  the  way  of  wharfage  facili¬ 
ties  from  the  War  Department?  A.  Well,  1  obtained  as¬ 
surances  from  the  War  Department — 

Mr.  Schwartz  (interposing) :  I  object. 

Mr.  Magee:  I  think  he  is  entitled  to  state  that. 

The  Court :  The  jury  must  determine  whether  the 
Decatur  Corporation  was  unable  or  able  to  obtain 
wharfage  facilities.  I  will  let  him  testify  to  what 
assurances  he  got. 

Mr.  Schwartz:  I  object  to  that. 

The  Court :  I  will  let  him  testify  who  the  person 
was  that  gave  the  assurances  so  we  can  ascertain 
whether  that  person  was  qualified. 

By  Mr.  Magee: 

Q.  With  whom  did  you  deal  at  the  War  Department? 
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A.  I  dealt  with  Mr.  Schmitt  and  I  dealt  with  Mr.  Nolte, 

who  was  secretary  of  the  National  Capital  Parking  and 
Planning  Commission. 

533  Mr.  Schwartz:  That  part  of  the  answer  is  not 
responsive.  His  answer  is  he  dealt  with  Mr.  Schmitt. 

The  Court:  Yes.  Who  else  were  in  the  War  De¬ 
partment  ? 

The  Witness:  He  was  right  in  the  same  depart¬ 
ment,  the  National  Capital  Park  and  Planning  Com¬ 
mission,  Mr.  Nolte. 

Bv  the  Court: 

Q.  Are  they  under  the  War  Department? 

A.  I  don ’t  know  anything  about  that. 

By  Mr.  Magee: 

Q.  You  dealt  with  Mr.  Schmitt  in  the  War  Department  ? 
A.  Yes. 

Mr.  Schwartz:  I  renew  my  objection,  if  your 
Honor  please,  upon  the  ground  that  Mr.  Schmitt  tes¬ 
tified  that  he  gave  no  assurances;  and,  secondly, 
I  submit  Mr.  Schmitt’s  assurances  would  not  be 
binding  upon  anybody,  and  that  was  manifest  by 
his  own  testimony. 

The  Court:  I  overrule  the  objection. 

Mr.  Schwartz :  And  upon  the  further  ground  that 
it  is  hearsay. 

By  Mr.  Magee : 

Q.  Proceed,  Mr.  Lambert. 

The  Court :  This  is  to  ascertain  whether  the  com¬ 
pany  was  able  to  obtain.  The  only  way  you  can  de¬ 
termine  that  is  by  what  he  got  at  the  War  Depart¬ 
ment.  I  overrule  the  objection.  Don’t  go  into  what 
occurred.  What  was  got  there  ? 

534  The  Witness:  I  obtained  the  assurances. 
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By  the  Court : 

Q.  Were  they  verbal  or  written?  A.  I  obtained  verbal 
assurances  from  Mr.  Schmitt  and  written  assurances  from 
Mr.  Nolte. 

Mr.  Schwartz:  I  object. 

By  Mr.  Magee: 

Q  What  was  the  verbal  assurance  you  obtained  from 
Mr.  Schmitt? 

Mr.  Schwartz:  I  object  to  that  on  the  grounds  I 
have  already  stated. 

The  Court :  Overruled. 

A.  He  assured  us  that  subject  only  to  the  standard  re¬ 
quirements  the  Decatur  Corporation  could  obtain  a  wharf 
at  the  foot  of  Fifteenth  Street  where  the  pipe  lines  were 
to  terminate. 

By  the  Court: 

Q.  What  do  you  mean  by  “could  obtain  a  wharf”?  Do 
you  mean  a  permit  to  build  a  wharf?  A.  A  permit  to  build 
a  wharf,  yes. 

By  Mr.  Magee: 

Q.  Was  there  any  further  assurance  given? 

Mr.  Swartz:  I  object.  Don’t  lead  him.  I  just 
want  to  caution  you. 

Mr.  Magee:  I  haven’t  led  him. 

535  A.  He  gave  us  assurances  that  we  could  obtain  a 
permit  at  the  end  of  Fifteenth  Street  and  that  in  spite 
of  the  fact  that  there  was  a  temporary  license  at  that  time 
outstanding  for  that  spot  in  the  Washington  Yacht  Club, 
that  he  would  support  our  claim  to  the  end  of  Fifteenth 
Street  in  view  of  the  Act  of  Congress,  and  would  revoke 
that  license  if  necessary  to  give  us  wharf  facilities  at  the 
end  of  Fifteenth  Street — a  permit  to  erect  this  wharf  fa- 
eilitv. 
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By  Mr.  Magee : 

Q.  Well,  did  you  communicate  at  all  with  Mr.  Friedman? 
A.  You  mean  at  that  time;  right  then? 

Q.  After  you  received  the  assurances  you  have  given  us, 
did  you  have  any  conversations  with  Mr.  Friedman ;  and 
can  you  fix  the  date  when  these  assurances  were  given?  A. 
Well,  they  were  given  early  in  September,  1935. 

Q.  Then  did  you  communicate  with  Mr.  Friedman?  A. 
Yes.  On  September  11th,  I  think  it  was,  I  wrote  a  letter. 

Q.  Don’t  state  what  is  in  the  letter.  Just  a  moment. 
I  hand  you  Plaintiff’s  Exhibit  No.  25,  Mr.  Lambert,  and  ask 
you  whether  you  recognize  that.  A.  Yes,  I  recognize  it. 
That  is  a  copy  of  a  letter  I  wrote  on  September  11th. 

Q.  Did  you  mail  that  to  Mr.  Friedman?  A.  I  did; 
caused  it  to  be  mailed. 

536  Mr.  Magee :  I  would  like  at  this  time  to  read  this 
letter.  It  has  only  been  used  in  cross  examination  be¬ 
fore  of  Mr.  Friedmah,  and  I  offer  it  in  evidence. 
The  Court:  Very  well. 

(Thereupon  Plaintiff’s  Exhibit  No.  25  was  received 
in  evidence.) 

Mr.  Magee:  This  letter  reads  as  follows: 

,  “September  11,  1935 

Mr.  Benjamin  D.  Friedman 
Continental  Oil  Company 
South  Washington,  Virginia 

Dear  Mr.  Friedman : 

I  have  just  had  a  conference  with  Mr.  Pennebaker 
of  the  Decatur  Corporation  and  he  informs  me  that) 
all  the  conditions  noted  in  your  contract  with  the) 
Decatur  Corporation  have  now  been  complied  with 
and  that  the  Decatur  Corporation  is  now  ready  and 
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willing  to  transfer  the  property  in  Square  1067  at 
once. 

Kindly  get  in  touch  with  me  at  your  earliest  con¬ 
venience  in  order  that  we  may  arrange  a  date  of  set¬ 
tlement. 

Very  truly  yours,” 

And  then,  dictation  initials  ”AGL/mh.” 

By  Mr.  Magee  : 

Q.  Mr.  Lambert,  did  you  receive  any  response 
537  from  Mr.  Friedman  to  this  letter?  A.  I  did  not 
receive  any  written  response  at  all. 

Q.  Did  you  get  a  response  of  any  sort  from  him?  If 
so,  what  was  it?  A.  Sometime  between  September  11th 
and  September  17th  I  had  a  conversation  with  him. 

Q.  What  was  that  conversation?  A.  Well,  as  I  re¬ 
call  the  conversation,  I  met  him  in  the  Munsey  Trust 
Company  where  he  banks  and  where  I  am  a  director. 

Mr.  Schwartz:  Was  there  a  meeting  there? 

The  Witness:  I  don’t  know  that  there  was  a 
meeting.  I  frequently  go  through  there  going  into 
the  Munsey  Building  myself.  I  very  often  go  through 
the  bank. 

By  Mr.  Magee: 

Q.  Will  you  give  us  that  conversation,  Mr.  Lambert? 
A.  Well,  at  that  time  Mr.  Friedman  indicated  that — 

The  Court  (interposing) :  I  think  you  had  better 
give  the  conversation. 

By  Mr.  Magee: 

Q.  Give  the  substance  of  the  conversation  as  best  you 
recall  it,  what  he  said  and  what  you  said.  A.  All  right. 
At  that  time  the  conversation  was  to  this  effect:  That 
Mr.  Friedman’s  going  through  with  the  contract  of  May 
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31,  1935,  was  dependent  on  some  deal  that  he  had  with 
a  certain  oil  company,  the  name  of  which  he  did  not  give, 
lie  stated  at  that  time  that  someone,  whom  he  had  been 
negotiating  with  in  person,  who  was  connected  with 

538  the  oil  company,  had  died  in  Florida  and  that  he 
could  not  or  would  not  go  through  with  this  deal 

unless  that  deal  of  his  worked  out.  So  then  I  invited  him 
into  a  conference.  I  said  that  was  not  known  to  us  at 
all;  we  had  no  idea  he  was  dealing  -with  anyone  else  and 
that  his  going  through  with  this  contract  of  May  31st 
was  dependent  in  any  way  on  any  arrangement  he  had 
with  anyone  else.  We  didn’t  know  anyone  else  in  the 
transaction,  and  I  said  if  that  was  the  case  and  if  there 
was  any  doubt  about  the  performance  we  ought  to  get  to-  | 
gether  and  thrash  it  out. 

Q.  What  did  he  say  to  that  ?  A.  He  said  he  would. 

Q.  Then  I  hand  you  Plaintiff’s  Exhibit  No.  27,  and  ask  J 
you  if  you  can  identify  that  copy  of  letter,  Mr.  Lambert. 
A.  (examining  letter)  Yes.  This  is  a  letter  that  was  j 
written  by  me,  or  dictated  by  me  in  my  office. 

Q.  To  whom?  A.  To  Mr.  Friedman. 

Q.  Was  that  mailed  to  Mr.  Friedman?  A.  Yes.  I  j 
caused  it  to  be  mailed. 

Mr.  Magee:  Now,  I  offer  that  copy  of  letter  in  ! 
evidence.  We  have  made  demand  for  the  original  I 
of  Plaintiff’s  Exhibit  No.  27,  which  is  the  letter  of 
September  17, 1935. 

539  Mr.  Schwartz:  Go  ahead  and  just  use  it. 
(Thereupon  Plaintiff’s  Exhibit  No.  27  was  re¬ 
ceived  in  evidence.) 

Mr.  Magee :  Ladies  and  gentlemen  of  the  jury,  this 
letter  reads  as  follows: 
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“September  17,  1935. 

Mr.  Benjamin  D.  Friedman, 

Continental  Oil  Company, 

South  Washington,  Virginia. 

Dear  Mr.  Friedman: 

Since  talking  to  you  on  Monday  I  have  had  a 
conversation  with  Mr.  Pennebaker  and  I  believe  it 
would  be  mutually  beneficial  to  arrange  a  confer¬ 
ence  between  the  three  of  us  at  my  office  at  the 
earliest  possible  moment. 

Kindly  call  me  as  soon  as  you  receive  this  letter 
and  arrange  a  convenient  time. 

Verv  truly  vours,” 

Dictation  initials  “AGL/mh.” 

By  Mr.  Magee: 

Q.  Now,  Mr.  Lambert,  was  any  appointment  of  any  sort 
made  with  Mr.  Friedman?  A.  There  was. 

Q.  What  was  the  appointment?  A.  For  the  next  day. 
I  got  in  touch  with  Mr.  Friedman  the  same  day  that  letter 
was  written,  by  telephone. 

Q.  Did  he  call  you  or  did  you  call  him?  A.  I  don’t 
540  remember  who  called  who  at  that  time. 

Q.  As  a  result  of  this  conversation  was  there  an 
appointment  made?  A.  An  appointment  was  made  for 
the  next  day  at  3  o’clock,  as  I  recall  it. 

Q.  Who  was  to  be  in  attendance  at  that  conference? 
A.  Well,  Mr.  Friedman,  Mr.  Pennybaker  and  myself. 

Q.  What  occurred  on  the  next  day  at  the  time  of  the 
appointment?  A.  Mr.  Pennybaker  arrived  and  we  waited 
at  the  office  from  3  to  5  and  Mr.  Friedman  never  appeared; 
and  while  we  were  there  we  attempted  to  get  in  communi¬ 
cation  by  telephone  with  him  but  were  not  able  to  do  that. 
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so  after  5  o’clock,  having  waited  two  hours  for  him,  we 
assumed  the  meeting  was  off  and  did  not  wait  any  longer. 

Q.  Do  you  recall  having  any  conversation  with  Mr. 
Friedman  between  that  time  and  September  18th?  A.  I 
had  a  conversation  with  him  on  the  telephone,  as  I  recall, 
on  the  17th,  and  just  prior  to  that,  on  whatever  that  Mon¬ 
day  was  mentioned  in  that  letter,  1  had  that  other  con¬ 
versation. 

Q.  This  second  conversation,  let  us  have  what  that  con¬ 
versation  was.  A.  You  mean  the  telephone  conversation 
on  the  17th? 

Q.  The  telephone  conversation  on  the  17th.  A.  Well, 
all  I  recall  about  that  conversation  is  that  it  was 
541  a  conversation  to  make  a  definite  appointment  to  go 
into  this  matter  and  to  thrash  it  out. 

Q.  Mr.  Lambert,  I  hand  you  a  letter  which  has  been 
marked  Plaintiff’s  Exhibit  No.  28  and  ask  you  if  you  can 
identify  that.  A.  (examining  letter)  Yes.  This  is  a 
copy  of  a  letter  which  I  wrote  to  Mr.  Benjamin  D.  Fried¬ 
man. 

Q.  Was  that  mailed  to  Mr.  Friedman?  A.  Yes.  I 
caused  it  to  be  mailed. 

Q.  Did  you  personally  dictate  the  letter?  A.  I  did. 

Mr.  Magee:  I  offer  Plaintiff’s  Exhibit  No.  28  in 
evidence. 

Mr.  Schwartz:  What  is  the  date  of  that  letter? 

Mr.  Magee:  The  letter  is  dated  September  19, 
1935. 

The  Court :  That  will  be  Plaintiff’s  Exhibit  No.  28. 

(Copy  of  letter  dated  September  18, 1935,  from  Mr. 
Lambert  to  Mr.  Friedman,  was  marked  “Plaintiff’s 
Exhibit  No.  28,”  and  received  in  evidence.) 

Mr.  Magee:  This  letter  reads: 
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“September  18, 1035. 

Mr.  Benjamin  D.  Friedman, 

Continental  Oil  Company, 

South  Washington,  Virginia. 

Dear  Mr.  Friedman: 

542  ‘  *  According  to  our  arrangement  made  over  the  tele¬ 
phone  yesterday,  Mr.  Pennebaker  and  myself  waited 
on  vou  at  my  office  at  three  o’clock.  Inasmuch  as 
we  had  had  no  word  from  you  by  four  o’clock,  we  as¬ 
sumed  that  you  were  unable  to  keep  your  engage¬ 
ment. 

“Some  action  must  be  taken  concerning  the  prop¬ 
erty  in  Square  1067.  As  I  already  informed  you 
the  Decatur  Corporation  is  willing  to  perform  their 
part  of  the  bargain  and  has  been  and  now  is  wait¬ 
ing  for  you  to  perform.  Unless  you  can  give  us 
some  assurance  that  you  are  in  a  position  to  per¬ 
form  the  Decatur  Corporation  will  feel  at  liberty 
to  offer  the  property  elsewhere  for  sale. 

“Kindly  communicate  with  me  at  your  earliest  op¬ 
portunity  about  this  matter. 

“Verv  truly  vours,” 

Dictation  initials  “AGL/mh.” 

By  Mr.  Magee: 

Q.  Was  any  response  ever  received  from  that  letter  of 

September  18,  1935,  Mr.  Lambert?  A.  There  was  not. 

That  is,  no  written  response,  if  you  mean  that. 

Q.  Was  any  written  response  ever  received?  A.  No. 

Q.  Did  you  thereafter  have  any  conversation  with  Mr. 
Friedman?  A.  I  did. 

543  Q.  When  did  the  next  conversation  occur,  as  you 
recall  it? 

Mr.  Schwartz:  And  where? 


303 


By  Mr.  Magee: 

Q.  And  where,  if  you  can  fix  the  time?  A.  Conversa¬ 
tions  took  place  in  almost  every  case  when  I  would  meet 
him  in  the  bank,  in  the  Munsev  Trust  Company. 

Q.  What  is  the  next  one  that  followed  that  letter  of 
September  18,  Mr.  Lambert?  A.  Well,  sometime,  maybe, 
in  the  latter  part  of  September  or  early  October.  I  think 
that  is  when  the  next  one  occurred. 

Q.  What  was  said  on  that  occasion  between  you  and 
Mr.  Friedman?  A.  Well,  I  went  over  to  him  and  asked 
him  about  this  property  and  what  he  was  going  to  do 
about  it. 

Q.  What  did  he  tell  you  then?  A.  Well,  he  said  that 
he  was  trying  to  get  his  deal  with  this  oil  company  through ; 
that  he  had  expectations  of  still  getting  it  through,  but 
that  he  was  not  going  ahead  with  our  contract  unless  and 
until  he  did  get  it  through,  and  he  said  he  would  like  to  have 
more  time. 

Q.  What  arrangements,  if  any,  were  made  with  respect 
to  any  time,  at  that  time?  A.  Well,  I  told  him  at 
544  the  time  that  the  Decatur  Corporation  if  there  was 
any  doubt  about  his  performance,  ought  to  look 
around  to  see  what  possible  buyers  there  were  in  the  mar¬ 
ket,  but  that  I  would  hold  it  open  for  him  and  if  he  could 
go  through  with  the  contract,  why,  we  would  still  go  through 
with  it. 

Q.  What  did  he  say  in  response  to  that?  A.  He  said 
all  right. 

Q.  Did  you  have  any  further  conversations  with  him  j 
after  this  conversation  you  have  related,  in  the  latter 
part  of  September  or  the  first  of  October?  A.  Yes.  I ! 
had  several  conversations.  Maybe  they  might  run  as  high  I 
as  five  or  six,  I  should  say,  before  the  ultimate  resale  of 
this  property. 


Q.  Will  you  give  us  any  other  conversations  you  had 
with  him  in  1935,  as  you  remember  them,  from  the  time 
of  this  conversation  you  have  just  detailed?  A.  Every 
time  I  saw  him.  I  had  an  opportunity  to  see  him  down 
at  the  bank  and  I  would  hail  him  and  ask  him  how  his 
own  deal  was  getting  along. 

Q.  Did  any  of  those  conversations  occur  in  October? 
A.  Yes,  sir,  in  October;  and  right  through  October  and 
into  November. 

Q.  Did  any  conversations  occur  in  November  between 
you  and  Mr.  Friedman?  A.  Yes,  there  did.  In 

545  November,  one  other  thing  I  remember  was  he  said, 
as  to  his  deal  with  this  oil  company,  that  there  was  no 
money  in  the  1935  budget  of  this  company  to  make  it  pos¬ 
sible  for  him  to  go  through  with  his  deal  and  they  would 
have  a  new  budget  as  of  the  first  of  the  year,  the  1st 
of  January,  1936,  and  that  he  was  working  and  hoping 
that  it  would  be  included  in  this  new  budget;  that  is, 
whatever  arrangement  he  was  making  with  the  oil  com¬ 
pany  would  be  included  in  the  new  budget,  and  that  shortly 
after  the  first  of  the  year  he  would  be  able  to  comply  with 
his  performance  of  the  contract. 

Q.  What  did  you  tell  him  about  waiting  until  the  1st 
of  the  year?  A.  I  said  that  we  wouid  hold  it  open  until 
the  first  of  the  year  unless  we  were  forced  to  close  it  by 
these  overdue  mortgages. 

Q.  Was  the  property  sold  in  1935?  A.  Which  property? 

Q.  The  property  under  consideration?  A.  In  this 
deal  ? 

Q.  Was  it  sold  in  1935?  A.  No,  it  was  not  sold  in  1935. 

Q.  What  did  you  do  about  his  request?  A.  To  keep 
it  open? 

546  Q.  To  keep  it  open.  A.  We  kept  it  open. 

Q.  Now,  was  that  situation  changed? 
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Mr.  Schwartz  (interposing) :  Now,  just  a  mo-  j 
ment.  Don’t  lead  the  witness. 

By  Mr.  Magee: 

Q.  W  as  there  any  change  in  that  situation  up  to  1936? 
A.  There  was  not. 

Q.  In  1936  did  you  have  any  conversation  with  Mr.  j 
Friedman?  A.  Yes.  In  January,  some  time  early  in 
January,  1936,  I  had  another  occasion  to  see  Mr.  Fried-  j 
man,  and  it  being  after  the  first  of  the  year  I  got  hold  of 
him  again  and  asked  him  whether  or  not  the  money,  which  i 
was  apparently  necessary  for  this  deal,  was  included  in  i 
the  budget  of  this  oil  company. 

Q.  What  did  he  respond  to  your  inquiry?  A.  He  said  [ 
it  had  not,  and  at  that  time  he  said  it  looked  rather  hopeless. 

Q.  Then  did  you  have  any  further  conversations  with  [ 
him  later  on  in  1936?  A.  Yes.  After  the  new  buyers,  j 
Mr.  Breed  and  Mr.  Rogers,  came  into  the  picture. 

Q.  Did  you  consult,  then,  with  Mr.  Friedman?  A.  I 
talked  with  Mr.  Friedman. 

Q.  When  was  that?  A.  It  was  after  this  January 
period  and  some  time  before  February  15th  when 
547  the  new  sale  was  effected. 

Q.  What  occurred  on  that  occasion?  A.  Well, 

I  told  him  we  had  gotten  some  people  interested  in  it  and 
that  we  were  still  ready  and  willing  to  go  through  with 
his  contract  because  we  were  not  getting  anything  like 
the  same  price. 

Mr.  Schwartz:  Just  a  moment.  I  move  that  that 
go  out.  That  is  not  a  part  of  the  contract  and  they 
ought  to  be  limited. 

The  Court:  Oh,  yes.  This  is  just  conversation. 
The  contract  has  not  been  put  in  evidence  yet. 

Mr.  Magee:  Oh,  no;  I  am  proving  the  conversa¬ 
tion,  your  Honor. 

The  Court:  All  right. 
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By  Mr.  Magee: 

Q.  Proceed,  Mr.  Lambert,  with  the  conversation.  A. 
I  think  that  was  the  substance  of  the  conversation. 

548  That  is  all  I  remember  now. 

***** 

Q.  Now,  did  you  have  any  conversations  with  Mr. 
Friedman  concerning  plans  and  specifications  for  wharfage 
at  all?  A.  Oh,  yes. 

Q.  When  did  that  occur  and  what  happened  ?  A.  Well, 
in  a  conversation  which  took  place  early  in  September  or 
after  the  letter  of  September  11th  and  between  that  and 
the  end  of  September. 

Q.  Yes.  A.  In  that  conversation,  or  the  earlier  con¬ 
versations,  I  asked  him  what  he  wanted  to  do  now  about 
putting  in  his  application  for  a  permit  for  the  wharf  and 
pipe  lines,  and  I  suggested  to  him  that  if  he  got  through 
with  that  detail,  whv,  then  there  would  not  be  any  hold 
up  if  his  deal  went  through  and  if  he  was  able  to  perform 
his  part;  that  there  would  not  be  any  hold  up  then  and  he 
might  as  well  get  his  application  for  a  permit  in.  Then 
he  said  at  that  time  he  was  not  going  to  do  anything 
about  that,  or  there  was  no  need  to  do  anything  about  that 
until  he  knew  he  was  going  to  be  able  to  perform  his  part. 

Q.  Was  there  anything  said  at  that  time  about  what 
plans  and  specifications  would  be  necessary  in  con- 

549  nection  with  the  wharfage?  A.  Well,  yes,  it  was 
discussed — I  mean,  the  ordinary  application  form  and 

blank,  and  so  forth,  which  had  been  delivered  to  him. 

Q.  What  was  the  conversation  with  reference  to  the  ap¬ 
plication  blank,  as  to  what  if  anything  to  do  about  that? 
A.  He  simply  said,  “Hold  off  on  it,”  in  effect,  or  there 
was  not  any  point  in  completing  that  detail  at  that  time 
until  he  knew  whether  his  own  deal,  which  he  had  arranged 
with  the  oil  company,  was  going  through. 
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Q.  Was  there  any  further  discussion  about  that  situation 
or  any  change  in  it  up  until  February?  A.  No,  there  was 
no  further  change  in  it. 

***** 


570  By  Mr.  Magee: 

Q.  Mr.  Lambert,  during  the  conversations  you 
had  with  Mr.  Friedman  in  the  fall  of  1935  did  you  have  any  j 
conversations  with  reference  to  the  resale  of  the  property  f  j 

*  •  *  #  • 

A.  Yes,  I  did.  | 

***** 

Q.  What  were  those  conversations? 

Mr.  Schwartz:  1  object. 

The  Court :  Overruled. 

A  Well,  I  asked  him,  when  I  told  him  in  September 
and  October  that  we  expected  to  go  through  with 

571  his  deal,  and  he  informed  me  of  his  ability — 

Q.  (interposing)  What  did  he  say?  A.  He  said 
that  his  going  through  with  the  deal  depended  on  his  other 
deal  with  this  oil  company  in  turn  going  through. 

Q.  Yes.  A.  And  he  asked  that  the  matter  be  held 
open,  in  abeyance,  and  I  said,  “All  right,  we  would.” 

Q.  Were  there  any  other  conversations  with  reference  ! 
to  that,  to  reselling  the  property,  with  Mr.  Friedman  at 
that  time? 

Mr.  Schwartz:  When  was  this?  At  what  time? 

Mr.  Magee:  In  the  fall  of  1935. 

A.  No,  I  don’t  think  there  was  any. 

•  •  *  •  • 

Q.  Now,  Mr.  Lambert,  in  February,  1936,  did  there 
come  a  time  when  you  had  a  conversation  with  Mr.  Fried¬ 
man  preceding  the  resale  of  the  property?  A.  Yes,  there 
did. 
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Q.  What  was  that  conversation?  A.  Well,  that  was 
a  conversation  which  took  place  early  in  February  and  I 
called  his  attention  at  that  time  to  the  fact  that  it  would 
be  necessary  to  do  something  about  the  sale  of  this  prop¬ 
erty  in  order  to  minimize  the  damages  if  he  was  not  going 
to  be  able  to  go  through  with  it. 

Q.  What  did  he  say  ?  A.  He  said  at  that  time : 
572  “Well,  you  will  just  have  to  go  ahead  and  sell  it,” 
that  he  “could  not  go  through  with  it  at  that  time.” 

Q.  Then  what  did  you  do  looking  to  a  resale  of  the 
property.  A.  Well,  I  negotiated  with  Messrs.  Breed  & 
Rogers — 

Mr.  Schwartz:  Just  a  moment. 

The  Court:  What  did  he  do?  I  suppose  you 
mean  anything  further  with  reference  to  Mr.  Fried¬ 
man,  don’t  you? 

Mr.  Magee :  And  to  the  resale  of  the  property. 

The  Court:  Was  there  anything  further  done 
by  way  of  a  conference  or  letters  after  that  con¬ 
ference?  You  have  letters  which  related  to  the 
time  you  entered  into  the  resale  of  the  property,  and 
this  was  a  conference  or  letters  between  you  and 
Mr.  Friedman? 

The  Witness:  There  was  a  sort  of  an  informa¬ 
tion  conference  that  kept  him  advised  of  the  situa¬ 
tion  then. 

By  the  Court: 

Q  State  what  happened;  what  was  said.  A.  Well,  as 
negotiations  progressed  I  saw  him  quite  frequently  during 
those  times  and  kept  him  advised  of  the  extent  to  which 
the  negotiations  had  progressed. 

By  Mr.  Magee : 

Q  Negotiations  for  what  had  progressed?  A.  Tlu* 
resale  of  this  property  to  Breed  &  Rogers. 
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573  Q.  Was  lie  aware  of  this  sale  ?  A.  I  told  him 
about  it. 

Q.  What  did  he  say  with  reference  to  it,  if  anything? 

Mr.  Schwartz:  I  object  to  that.  I  do  not  see 
that  that  has  anything  to  do  with  this  case. 

The  Court:  Aware  of  the  sale  or  the  terms  of 
the  sale,  or  what  do  you  mean! 

Mr.  Magee:  As  to  whether  he  was  agreeable  to 
that. 

Tiie  Court:  Whatever  he  said  to  Mr.  Friedman 
or  Mr.  Friedman  said  to  him  is  admissible,  but  these 
conclusions  certainly  are  not  proper. 

Mr.  Magee:  I  don’t  want  any  conclusions.  I  just 
want  the  conversation  at  that  time. 

By  Mr.  Magee: 

Q.  What  was  the  conversation?  A.  He  said  his  deal 
was  not  going  through  and  he  couldn’t  do  anything  about 
it. 

Q  Then,  what  steps  did  you  take  to  actually  resell 
the  property  after  that  conversation? 

Mr.  Schwartz:  I  object. 

The  Court:  Did  you  enter  into  a  contract  for 
that,  or  your  client  enter  into  a  contract?  Is  that 
what  you  mean? 

Mr.  Magee:  May  we  approach  the  bench? 

The  Court:  Yes. 

(The  following  proceedings  were  had  at  the  bench, 

574  out  of  hearing  of  the  jury:) 

The  Court:  I  want  to  know,  for  the  record, 
whether  or  not  he  had  been  informed  of  the  terms 
of  this  contract.  That  is  all  I  had  in  mind. 

Mr.  Magee:  Is  that  all? 

The  Court:  I  think  that  is  all  you  have  a  right 
to  show,  that  he  knew  about  the  terms  of  the  pur¬ 
chase  and  didn't  do  anything. 
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Mr.  Magee:  I  want  to  show  all  the  efforts  we 
made  to  secure  a  better  offer. 

Mr.  Schwartz:  I  don’t  think  that  is  admissible. 

The  Court:  No;  I  will  let  it  go  in,  but  I  want 
the  date  fixed  for  those  particular  offers. 

Mr.  Schwartz:  1  object  to  any  efforts  made  to 
sell  the  property,  on  the  ground  that  it  only  becomes 
admissible  when  the  contract  itself  is  admissible  in 
evidence,  and  then  it  may  be  shown  that  it  is  the 
best  offer  obtainable,  otherwise  efforts  are  not  ad¬ 
missible  in  evidence. 

The  Court :  I  am  assuming  that  he  had  been  ad¬ 
vised  of  this  and,  therefore,  you  are  entitled  to  show 
these  efforts. 

Mr.  Magee:  If  you  are  going  to  exclude  this  sale, 
it  would  be  evidence  of  what  we  could  get  for  the 
property  when  we  offer  it. 

The  Court:  You  can  still  offer  evidence  of  its 
value. 

Mr.  Magee:  I  mean  evidence  of  its  value.  After 
575  that  the  test  is  what  we  could  get  for  the  property 
in  the  open  market. 

The  Court :  No. 

Mr.  Magee:  To  show  what  you  could  get  at  a 
sale? 

The  Court:  Ordinarily  you  put  that  in,  but  you 
cannot  put  in  this  offer  without  objection. 

Mr.  Magee:  Yes. 

(The  following  proceedings  were  had  in  the  pres¬ 
ence  of  the  jury:) 

By  Mr.  Magee: 

Q  Before  the  property  was  resold,  did  you  have  any 
conversation  with  Mr.  Friedman  concerning  the  terms  of 
that  sale?  A.  I  think  I  did,  to  the  best  of  my  recollection. 
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Q.  Can  you  tell  us  when  that  occurred?  Fix  the  date 
as  best  you  can,  and  then  give  us  the  conversation.  A. 
As  I  recall  it  the  contract  was  February  17th.  This  was 
sometime  early  in  February,  I  suppose. 

Q.  What  did  you  tell  him  and  what  did  he  respond  to 
the  information  you  gave  him?  A.  Well,  as  I  recall  it, 
I  said  the  price  was  much — 

Mr.  Schwartz  (interposing) :  Now,  if  your  Honor 
please,  if  this  is  trying  to  go  into  this  thing,  this 
matter  we  talked  about,  that  is  something  which  is 
not  admissible. 

The  Court:  You  can  ask  him  whether  he  in¬ 
formed  him  of  the  terms  of  this  agreement. 

576  Mr.  Magee:  I  was  just  asking  him  what  he  said 
and  did. 

Q.  Did  you  inform  him  of  the  terms  of  the  resale?  A. 
Generally;  I  would  not  say  I  did  in  detail. 

Q.  What  do  you  mean  by  “generally”?  How  much 
of  that  did  you  tell  him  ? 

Mr.  Schwartz:  I  object  to  that. 

The  Court:  I  sustain  the  objection.  You  may 
still  get  in  the  contract. 

By  Mr.  Magee: 

Q.  You  told  him  the  general  terms  of  that  sale.  What 
was  his  response  to  that  information?  A.  Well,  he  just 
didn’t  say  much  of  anything  about  it.  He  was  interested, 
apparently,  in  what  was  going  on. 

Q.  Did  he  protest  that  sale  to  you  in  any  way?  A.  No. 

Q.  Will  you  tell  the  steps  you  took  to  resell  the  prop¬ 
erty,  Mr.  Lambert,  and  give  us  the  dates? 

Mr.  Schwartz:  I  object  to  that  on  the  grounds 
I  have  already  stated,  your  Honor. 

The  Court :  Overruled. 

A.  Well,  I  undertook  to  make  inquiries  around  as  to 
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who  would  be  in  the  market  for  property  which  would 
serve  the  purposes  that  this  property  would  serve.  It  was 
a  specially  advertised  property.  It  was  apparently  most 
desirable  for  an  oil  storage  tank  site.  And  I  in- 

577  quired  and  talked  about  it  to  Mr.  C.  S.  Baker,  whom 
I  knew  had  represented  the  liimelfarbs,  and  they 

made  leases  for  all  the  American  oil  stations  here.  I  told 
him  about  it.  I  also  talked  to  Mr.  Wellford,  who  was  then 
in  the  Corporation  Counsel’s  office,  who  was  alleged  to 
represent  the  Sun  Oil  Company,  in  some  particulars,  and 
developed  what  the  situation  was  with  him.  1  also  talked 
about  it  to  people  in  the  real  estate  business,  the  firm  of 
Bell  &  Sherwin,  I  think  was  one  of  them.  I  made  inquiries 
of  just  what  companies  had  bulk  plans  and  which  ones 
did  not,  and  which  ones  were  able  to  be  served  by  water 
facilities  and  which  ones  were  not.  At  this  time  I  don’t 
remember  the  various  ones  that  had  water  facilities,  but 
about  two  of  them,  as  I  recall,  already  had  facilities  be¬ 
tween  this  property  and  the  Navy  Yard.  My  activity  was 
generally  in  finding  out  what  the  necessities  of  the  different 
oil  companies  were,  and  then  offering  them  either  through 
one  agent  or  another  to  ascertain  whether  they  could  be 
gotten  interested  in  purchasing  this  property. 

Q.  Was  there  any  contact  with  the  Gas  Company  at 
all?  A.  Yes.  I  forgot  that.  I  at  that  time  was  acting 
as  associate  counsel  for  the  Cas  Company  and  knew  that 
there  had  been  an  interest  in  the  Gas  Company  in  this 
property  prior  to  this.  And  so  I  contacted  at  that  time 
the  secretary  of  the  Gas  Company,  Mr.  Stafford,  and 

578  also  the  president,  Mr.  Sperry,  and  made  inquiry 
whether  they  would  be  interested  in  the  purchase 
of  this  property.  And  they  took  it  under  considera¬ 
tion. 

Mr.  Schwartz:  1  object  to  what  they  did. 
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By  the  Court: 

Q.  You  didn’t  sell  it  to  the  Gas  Company?  A.  No,  I 
didn’t  sell  it  to  them. 

By  Mr.  Magee: 

Q  Were  you  able  to  sell  it  to  any  of  these  persons 
you  have  detailed? 

Mr.  Schwartz:  This  is  still  under  my  same 
objection. 

The  Court:  Yes. 

A.  Well,  the  activity  that  I  started  through  Mr.  Baker 
ultimately  ended  in  a  sale  of  the  property,  yes. 

By  Mr.  Magee: 

Q.  Did  you  receive  any  other  offer  of  sale  than  the 
ultimate  one  involving  the  sale  of  this  property? 

Mr.  Schwartz:  Same  objection. 

The  Court:  Same  ruling. 

A.  None  whatever. 

By  Mr.  Magee: 

Q.  Now,  will  you  tell  us  what  negotiations  you  had 
which  ultimately  resulted  in  the  resale  of  this  property 
itself? 

Mr.  Schwartz:  1  object. 

The  Court :  Sustained. 

Mr.  Magee:  I  would  like  to  make  an  offer  of 
579  proof,  your  Honor. 

The  Court :  Yes. 

By  Mr.  Magee: 

Q.  Mr.  Lambert,  I  ask  you,  as  a  result  of  your  negotia¬ 
tions,  whether  you  have  obtained  an  agreement  to  resell 
this  property?  A.  I  did. 

Q.  I  hand  you  Plaintiff’s  Exhibit  No.  17  and  ask  you 
whether  you  can  identify  that,  sir.  A.  Yes. 

Q.  Can  you  identify  that?  A.  Y^es. 
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Q.  Can  you  tell  us  whether  that  agreement  covers  the 
sale  that  was  involved  in  the  sale  of  this  property! 

Mr.  Schwartz:  The  agreement  speaks  for  itself. 

The  Court :  Sustained. 

By  Mr.  Magee: 

Q.  You  identify  this  as  the  contract  of  sale?  A.  It  is. 

Q.  Look  on  the  last  page  and  identify  the  signatures 
and  when  it  was  dated.  A.  This  is  the  contract  of  sale 
dated  February  17,  1936. 

Q.  Do  you  recognize  the  signatures  on  this  contract? 

Mr.  Schwartz:  1  raise  no  question  about  that. 

Mr.  Magee:  Do  you  admit  the  authenticity  of 
580  this  document?  1  offer  this  in  evidence  as  Plain¬ 
tiff's  Exhibit  No.  17. 

Mr.  Schwartz:  I  object. 

The  Court:  I  sustain  the  objection. 

Mr.  Magee:  Of  course,  the  reporter  will  put  the 
contract  in  the  record  as  an  offer  of  proof. 

The  Court:  Yes. 

*  #  •  #  • 

591  CROSS  EXAMINATION  by  Mr.  Schwartz: 

Q.  Mr.  Lambert,  you  said  you  called  upon  Mr. 
Schmitt  of  the  War  Department  in  reference  to  this  mat¬ 
ter  of  a  wharf.  A.  Yes,  that  is  right. 

Q.  llow  many  visits  to  Mr.  Schmitt’s  office  did  you 
make,  personally?  A.  1  should  say  two  or  three;  maybe 
more. 

Q.  Maybe  more.  What  is  your  judgment  about  that: 
that  you  made  two  or  three  ?  A.  I  remember  two  or  three 
specifically.  There  may  have  been  more. 

Q.  But  you  have  no  recollection  of  it?  A.  Not  right 
now. 

Q  So  you  only  at  this  time  recall  two  or  three  visits 
specifically  that  you  made  to  Mr.  Schmitt’s  office?  A.  Yes. 
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Q.  When  was  the  first  visit  ?  A.  Sometime,  I  think,  in 
June,  probably,  of  1935. 

Q.  Who  accompanied  you  on  that  visit  ?  A.  Well,  on 
one  or  more  occasions,  Mr.  Pennybaker. 

Q.  On  that  visit  who  accompanied  you?  A.  I  don’t 
know  whether  that  was  an  occasion  when  Mr.  Pennybaker 
accompanied  me  or  not.  1  only  saw  him  alone  on 

592  occasions;  at  least  on  one  occasion. 

Q.  Now,  please  answer  the  question. 

Mr.  Magee:  He  is  trying  to  answer  your  ques¬ 
tion. 

Mr.  Schwartz:  I  asked  him  who  accompanied 
him  on  the  visit  in  June,  1935. 

Q.  (continued)  If  you  know,  so  state.  If  you  don’t 
know,  so  state.  A.  To  the  best  of  my  knowledge  I  think 
Mr.  Pennybaker  accompanied  me  on  that  visit. 

Q.  Anyone  else?  A.  Not  that  1  recall. 

Q.  Your  next  visit  was  made  when?  A.  I  cannot  re¬ 
member  the  exact  date.  It  would  be  just  a  conjecture. 

Q.  I  don’t  want  your  conjectures.  Do  you  have  any¬ 
thing  in  your  office  file  which  shows  these  various  visits? 
A.  No.  I  made  no  memorandum  regarding  that. 

Q.  Do  you  know  how  much  of  a  lapse  of  time  occurred 
after  your  first  visit  in  June,  1935,  until  you  were  there 
again?  A.  No,  I  couldn’t  say  I  do. 

Q.  You  don’t  know  whether  it  was  in  the  following 
month  or  two  or  three  months  later?  A.  No.  I  have  no 
way  of  placing  the  exact  dates  of  those  visits. 

593  Q.  When  was  your  third  visit  made  ?  A.  I 
visited  there,  I  believe,  early  in  September. 

Q.  And  who  accompanied  you  on  that  visit?  A.  I 
think  I  was  alone  on  that  visit. 

Q.  On  the  second  visit  you  don ’t  remember  who  accom¬ 
panied  you?  A.  I  don’t  remember. 
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Q.  Do  you  have  any  recollection?  A.  No. 

Q.  You  don’t  know  whether  Mr.  Pennybaker  went  with 
you  or  not  ?  A.  No.  I  just  remember  on  one  occasion  Mr. 
Pennybaker  accompanied  me. 

Q.  Only  on  one  occasion  did  Mr.  Pennybaker  accom¬ 
pany  you  ?  A.  1  would  not  say  that.  He  may  have  been 
with  me  twice. 

Q.  He  was  not  with  you  on  the  third  occasion  ?  A. 
No,  I  don’t  think  so. 

Q.  Do  you  remember  anyone  else  going  with  you  on 
any  of  these  occasions  ?  A.  Mr.  Hart,  my  former  part¬ 
ner,  I  think  went  with  me  on  one  occasion. 

Q.  Mr.  Hart  ?  A.  Yes. 

594  Q.  Anyone  else?  A.  Not  that  1  remember. 

Q.  Mr.  Friedman  never  went  with  you?  A.  No. 

Q  Did  Mr.  Letzkus  ever  go  with  you  ?  A.  No. 

Q.  Did  Mr.  Pennybaker,  to  your  knowledge  or  informa¬ 
tion,  go  alone  on  any  visits  without  you  ?  A.  Yes.  I  had 
been  over  there  to  see  him  and  he  told  me  he  had,  appar¬ 
ently,  from  the  conversation. 

Q.  On  your  first  visit  with  Mr.  Schmitt  you  testified 
you  received  assurances  from  him?  A.  Yes. 

Q.  Just  what  did  Mr.  Schmitt  say  to  you,  and  on  which 
visit  was  it  that  he  told  you  about  the  assurances?  A. 
Well,  particularly  on  the  last  occasion. 

Q  On  the  first  two  occasions  did  he  give  you  any  as¬ 
surances?  A.  Only  the  full  assurances  he  gave  later,  on 
the  later  occasion. 

Q.  On  the  third  occasion ;  that  would  be  the  occasion  in 
September,  1935.  Do  you  mean  there  may  be  other  assur¬ 
ances  from  Mr.  Schmitt;  is  that  so?  A.  Yes.  There  may 
have  been  two  occasions  when  he  gave  equal  assurances. 

Q.  I  don't  want  what  there  might  have  been.  I 

595  am  asking  for  your  recollection.  A.  That  is  what 
f  am  giving  you,  Mr.  Schwartz. 
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Q  Do  you  mean  there  were  other  assurances  given  on 
the  second  visit?  You  testified  about  none  on  the  first 
visit.  Do  you  mean  on  the  second  visit  there  were  assur¬ 
ances  ? 

Mr.  Magee:  I  don’t  think  his  language  was  as¬ 
surances.  This  is  a  characterization  of  the  testi¬ 
mony. 

Mr.  Schwartz:  I  so  understood  him  to  testify 
to  that  just  now. 

A.  No,  I  don’t  think  that  is  a  characterization. 

By  Mr.  Schwartz: 

Q  Well,  did  he  give  you  any  assurances  on  the  first 
visit  in  June,  1935?  A.  On  the  first  visit — 

Q.  (interposing)  Just  answer  the  question. 

Mr.  Magee:  He  is  answering  the  question. 

The  Court:  I  will  permit  this  question  to  be 
asked.  You  may  answer. 

A.  On  the  first  visit — 

Mr.  Magee  (interposing) :  I  don’t  object  to  it.  I 
said  he  was  answering  the  question. 

The  Court:  Well,  you  ought  not  interrupt  unless 
you  object. 

Mr.  Magee:  All  right,  your  Honor. 

A  (continued)  On  the  first  visit  we  went  over  there — 
I  don’t  care  to  answer  that  question  without  elaborating 
on  it. 

596  Mr.  Schwartz:  I  submit  you  are  required  to  an¬ 
swer  it. 

The  Witness :  Let  me  have  the  question  read. 

(The  pending  question  was  read  by  the  reporter 
as  follows:) 

“Q.  Well,  did  he  give  you  any  assurances  on  the 
first  visit  in  June,  1935?” 
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A.  I  didn’t  get  the  full  assurance  on  the  lirst  visit  in 
1935  that  I  got  later,  and  that  has  been  my  testimony.  1 
got  some  assurance,  Mr.  Schwartz. 

By  Mr.  Schwartz: 

Q.  What  was  the  nature  of  the  assurance  you  got  on 
the  first  visit?  A.  The  nature? 

Q.  Yes,  sir;  say  what  he  told  you.  A.  I  tried  to  give 
the  substance  of  it. 

Q.  No.  I  am  asking  you  to  give  what  he  told  you.  A. 
Here  is  what  he  told  me.  He  said  that  this,  no  doubt,  could 
be  worked  out;  that  certain  things  were  prerequisite  to 
working  it  out.  He  gave  me  instructional  information  as 
to  how  those  things  were  worked  out.  I  was  not  familiar 
with  the  workings  of  the  Department  in  getting  those  per¬ 
mits  at  the  time.  1  asked  him  to  tell  me  what  was  needed, 
what  I  had  to  do  to  obtain  these  permits,  and  where  would 
be  the  best  place  for  the  permit  to  be  requested.  He 
studied  the  permit  with  me  and  went  over  the  general  re¬ 
quisites  and  told  me  substantially  what  we  needed. 
597  Q.  Is  that  all  he  said?  A.  I  cannot  say  that  is 
all  he  said. 

Q.  1  mean  substantially.  A.  That  is  substantially  all 
I  remember. 

Q  So  he  gave  you  to  understand  what  the  prerequisites 
were  that  would  be  needed?  A.  Yes. 

Q.  Now,  you  made  a  subsequent  visit.  At  the  sub¬ 
sequent  visit,  the  date  of  which  you  cannot  recall  nor  with 
whom  you  went,  what  did  he  tell  you?  I  will  withdraw 
that  question.  Was  that  before  or  after  your  letter  of  June 
19th  that  you  made  this  visit  to  Mr.  Schmitt’s  office? 

The  Court:  You  had  better  show  him  the  letter 
of  June  19th. 

Mr.  Schwartz:  It  is  Plaintiff’s  Exhibit  No.  14. 

A.  (examining  said  letter)  I  haven't  any  independent 
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recollection  of  tlie  purpose  of  that  letter.  I  should  say  my 
visit  was  after  that. 

By  Mr.  Schwartz: 

(c).  So  that  your  visit  was  in  the  latter  part  of  June;  is 
that  right?  A.  The  latter  part  of  June,  or  it  may  have 
been  the  early  part  of  June. 

Q.  You  said  you  thought  it  was  June?  A.  1  gave  that 
as  my  recollection. 

598  Q.  So  that  your  first  visit,  instead  of  being  in 
June,  may  have  been  in  July?  A.  Possibly. 

Q.  In  this  matter  vou  were  never  the  attornev  for  Mr. 
Friedman,  were  you?  A.  No.  I  never  represented  Mr. 
Friedman. 

Q  You  were  representing  the  Decatur  Corporation? 
A.  That  is  correct. 

Q.  And  Mr.  Pennybaker?  A.  Yes. 

Q.  When  you  said  in  your  letter  of  June  19th,  “My 
client  would  require  a  frontage  on  the  river  of  100  feet,''’ 
you  were  referring  to  your  client,  the  Decatur  Corpora¬ 
tion  ?  A.  Yes. 

Q.  When  you  spoke  of  frontage  on  the  river  of  100  feet, 
you  meant  a  waterfront  of  100  feet?  A.  No,  I  would- not 
say  so. 

Q.  You  mean  you  meant  something  different  from 
frontage  on  the  river  of  100  feet?  A.  Here  is  what  I 
meant  by  that,  that  there  ought  to  be  or  should  be  avail¬ 
able,  and  that  we  wanted  100  feet  of  dock.  That  did  not 
necessarily  entail  100  feet  of  waterfront  because  a  dock 
can  go  out  in  an  L-shape. 

Q.  You  know  the  difference  between  a  dock  and  water 
frontage,  don’t  you?  A.  I  am  not  very  skilled  in 

599  those  matters,  Mr.  Schwartz. 

Q.  Do  you  think  that  water  frontage  means  a  dock! 
A.  In  what  connection  do  you  mean? 


o 
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Q.  In  any  connection.  A.  As  between  water  frontage 
and  a  dock,  of  course,  literally  and  taken  alone,  there  would 
be  a  difference. 

Q.  Did  you  ever  own  any  waterfront  property?  A. 
No,  I  never  did. 

Q.  Never  at  a  beach  at  nearby  Maryland,  or  anywhere? 
A.  No,  sir. 

Q.  Your  conception  of  water  frontage  means  frontage 
on  the  water,  doesn't  it?  A.  Taking  it  by  itself,  but  liter¬ 
ally  I  suppose  the  term  itself  means  frontage  on  the  water. 

Q.  Did  you  have  an  idea  in  your  mind  that  it  was  a 
dock  ?  A.  J  know  what  1  had  in  mind. 

Q.  That  it  was  a  dock ?  A.  Yes,  sir;  it  was  a  dock. 

Q.  You  were  not  talking  about  land?  A.  No. 

Q.  You  are  sure  about  that?  A.  Yes. 

Q.  i  will  call  your  attention  to  this  portion  of  the  letter: 
“Due  to  the  fact  that  there  are  conflicting  claims  outstand¬ 
ing  as  to  the  ownership  of  the  square  south  of  1067, 
600  the  only  location  that  is  available  in  the  vicinity  is 
at  the  foot  of  Fifteenth  Street.”  Square  1067  was 
land  and  south  of  1067  ?  A.  That  was  land.  There  are 
two  squares  here,  1067  and  south  of  1067. 

Q.  Well,  they  both  were  land?  A.  They  both  were 
land. 

Q.  They  were  not  docks  ?  A.  No,  land. 

Q.  “The  only  location  available  in  the  vicinity  is  at  the 
foot  of  Fifteenth  Street”.  You  were  still  talking  about  land  ? 
A.  Yes. 

Q.  “My  client  would  require  a  frontage  on  the  river 
of  100  feet.”  Now,  do  you  want  the  jury  and  his  Honor 
to  believe  that  you  still  meant  docks  by  that  language?  A. 

I  certainly  do.  They  needed  frontage  on  that  dock  of  100 
feet,  if  I  unartistically  worded  it,  that  is  my  error,  but 
that  is  what  l  had  in  my  mind. 
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Q.  What  is  your  understanding  as  to  the  plain  reading 
of  this  letter,  which  denotes  all  waterfront  land,  if  you 
had  not  intended  to  inartificially  word  it?  A.  1  did  not 
say  inartificially.  I  said  unartistically  worded  it.  As  far 
as  the  plain  reading  of  that  letter  is  concerned,  you  can 
pass  whatever  interpretation  you  choose  on  it.  I  am  tell¬ 
ing  you  what  my  intent  was ;  that  is  all. 

601  Q.  The  interpretation  that  you  would  put  on  that 
letter  is  the  natural  interpretation  to  be  drawn  from 
its  reading. 

Mr.  Magee:  That  is  immaterial. 

A.  That  is  up  to  you  to  say. 

The  Court:  Do  you  object? 

Mr.  Magee:  Yes. 

The  Court:  Sustained. 


By  Mr.  Schwartz: 

Q,  Now,  after  this  letter,  you  saw  Mr.  Schmitt,  you  say, 
now,  that  it  may  have  been  in  the  latter  part  of  June  or 
the  first  part  of  July.  On  your  second  visit  to  Mr.  Schmitt 
what  did  he  say  to  you  about  land,  waterfront  land  and 
waterfront  property?  A.  Well,  I  cannot  distinguish  ex¬ 
actly  between  the  two  visits,  as  to  what  was  said.  The 
same  general  material  was  gone  over  and  a  further  study 
was  made. 

Q.  But  nothing  new  was  added  to  the  matter  after  the 
second  visit  and  before  the  third  visit;  is  that  right?  A. 
I  think  when  I  went  there  the  second  time  the  bill  was  in 
Congress  for  the  pipe  lines  and  also  for  this  wharfage 
facility. 

Q.  The  bill  had  been  passed  on  your  second  visit?  A. 


No. 

Q.  It  had  not  yet  been  passed?  A.  No. 

602  Q.  You  are  sure  of  that?  A.  I  am  reasonably 
certain  of  that. 


322 


Q.  So,  then,  your  second  visit  was  after  the  first  visit 
and  before  August  27th?  A.  Yes. 

Q.  Was  there  anything  additional  said  by  Mr.  Schmitt 
to  you  on  the  subject  of  waterfront  property  at  that  time 
that  you  want  to  tell  the  Court  and  jury?  A.  The  draft 
of  the  bill  which  I  had  placed  before  the  Congress  originally 
included  both  pipe  lines  and  wharfage  permit,  and  by  the 
second  time  I  saw  him  there  had  been  a  request  by  the 
Commissioners  not  to  include  the  wharf  because  of  the 
fact  that  the  existing  law  would  take  care  of  that.  So  1 
called  that  to  his  attention  on  that  second  visit,  as  best  I 
can  recall,  and  he  said  he  had  adequate  authority  to  deal 
on  this  matter. 

Q.  Is  that  all?  A.  That  is  all  I  remember,  outside  of 
mv  other  statements. 

Q.  Then  you  had  a  final  visit  which  you  can  recall?  A. 
There  may  be  at  least  one. 

Q  But  you  made  one  more  visit  of  which  you  have  a 
recollection.  What  occurred  at  the  last  visit?  May  I  ask 
you,  before  you  answer  that  question,  to  try  and  fix,  as 
nearly  as  possible,  the  date  of  that  last  visit  ?  Was  it 
603  prior  to  September  11th?  A.  It  was  prior  to  Sep¬ 
tember  11th. 

Q.  All  right.  Now,  tell  us  what  Mr.  Schmitt  told  you. 
A.  Well,  the  reason  I  know  it  was  prior  to  September 
11th  is  because  it  was  after  the  passage  of  the  bill  in  Con¬ 
gress  and  we  wanted  to  know  just  what  was  immediately 
necessary  toward  having  a  permit  or  getting  a  permit. 

Q.  A  permit  for  a  wharf?  A.  Yes.  Application  for 
the  permit  had  to  be  made. 

Q.  I  want  to  know  what  Mr.  Schmitt  told  you.  I  don’t 
want  you  to  narrate  your  general  knowledge?  A.  That 
is  what  he  told  me. 

Q.  All  right.  A.  The  application  had  to  be  made  on  a 
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standard  form  which  they  had  and  which  had  to  be  made 
by  the  then  property  owner. 

Q.  What  do  you  mean  by  “the  then  property  owner”? 
A.  Well,  it  could  not  be  made  to  a  transferee,  but  had  to 
be  made  by  the  existing  then  property  owner. 

By  the  Court : 

Q.  What  property  owner?  A.  Of  the  property  perti¬ 
nent  to  which  the  wharf  was  to  be  used.  I  don’t  mean 
“adjoining”  by  “pertinent,”  but  in  connection  with  which 
the  wharf  was  to  be  used.  He  stated  the  fact  that  these 
pipe  lines  had  been  located  by  the  Act  of  Congress  down 
Fifteenth  Street  and  he  considered  that  we  were  en- 
604  titled,  upon  application,  to  obtain  the  end  of 
Fifteenth  Street  for  the  wharf  and  that  there  had 
been  a  local  license  previously  examined  by  the  United 
States  Government  through  the  War  Department,  of  the 
Washington  Yacht  Club;  that  the  Washington  Yacht  Club 
was  not  as  important  or  superior  a  use  as  a  commercial 
use,  to  which  this  locality  had  been  dedicated,  and  if  they 
would  not  release  voluntarily  the  end  of  Fifteenth  Street 
upon  our  application  for  a  permit  for  a  wharf  that  he 
would  revoke  their  license  and  issue  a  license  to  the  De¬ 
catur  Corporation  at  the  end  of  Fifteenth  Street  for  wharf 
purposes,  and  he  considered  the  bill  a  mandate  of  Congress 
to  that  effect. 

By  Mr.  Schwartz: 

Q  That  was  the  substance  of  your  conversation?  A. 
Yes. 

Q.  He  told  you  that  the  Washington  Yacht  Club  had  a 
revocable  license?  A.  Yes. 

Q.  He  did  not  tell  you  they  had  a  lease  for  five  years, 
dating  from  approximately  1934  and  expiring  in  1939, 
and  that  under  the  provisions  required  by  statute  such 
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lease  was  subject  to  cancellation  on  thirty  days’  notice  from 
the  United  States  Government,  but  he  told  you  that  they 
had  a  revocable  license  ’  A.  That  is  what  he  said. 

Q.  In  connection  with  that  conversation  did  he  tell  you 
that  it  would  be  necessary  for  you  to  contact  the  Wash¬ 
ington  Yacht  Club  about  obtaining  from  them  a  sur- 

605  render  of  their  license  or  lease,  or  suggest  that  to 
you?  A.  You  have  got  two  questions  there.  He 

did  not  say  it  would  be  necessary,  Mr.  Schwartz.  He  said 
I  could  contact  the  Yacht  Club  upon  the  submission  of  the 
permit — I  mean  the  application  for  the  permit — and  that 
they  would  no  doubt  be  willing  to  release  it  because  he  did 
not  think  it  was  essential  to  their  activity,  anyhow. 

Q.  His  idea,  as  expressed  to  you,  was  that  you  were 
to  proceed  to  file  an  application  for  a  wharf  and  after  the 
application  was  filed,  not  before,  you  should  contact  the 
Washington  Yacht  Club  with  a  view  to  having  them  sur¬ 
render  a  portion  of  their  property  which  they  held  under 
lease  or  license.  Is  that  so?  A.  I  don’t  know  whether 
he  had  that  in  mind,  but  that  was  my  impression. 

Q.  Your  last  answer  indicated  that  you  were  to  apply 
for  permission  to  erect  a  wharf,  and  that  then  you  take 
up  with  the  Washington  Yacht  Club  the  matter  of  obtain¬ 
ing  certain  rights  under  their  lease  or  license.  A.  I  think 
that  was  the  use  in  mind. 

Q.  Sv,  that  the  matter  of  obtaining  a  wharf  would  pre¬ 
cede  this;  at  least,  your  application  for  the  wharf  would 
precede  the  matter  of  the  obtaining  of  land  or  negotiations 
for  the  obtaining  of  land?  A.  There  wasn’t  an 

606  exact  discussion  about  the  time,  Mr.  Schwartz,  but 
that  was  my  general  impression,  that  it  would  be 

coincidental  or  immediately  afterwards  taken  up. 

Q.  Was  there  any  discussion  on  that  occasion  of  the 
Weller  tract  with  Mr.  Schmitt?  A.  Yes,  there  was  a  dis- 
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cussion  about  the  Weller  tract  at  sometime  that  we  were 
going  through  with  the  performance  on  the  part  of  the 
Decatur  Corporation  of  this  contract — 

Q.  Just  a  moment.  A.  I  am  going  to  tell  you  about 
the  discussion. 

The  Court :  The  question  was  whether  there 
was  any  discussion  about  the  Weller  tract.  You 
answered  the  question  when  you  said,  “Yes.” 

By  Mr.  Schwartz: 

Q.  Now,  I  want  you  to  relate  what  the  discussion  with 
Mr.  Schmitt  was  in  this  conversation  in  September,  1935, 
about  the  Weller  tract.  A.  I  cannot  say  that  any  dis¬ 
cussion  took  place  in  September,  Mr.  Schwartz. 

Q.  I  thought  you  related  to  me  all  of  the  conversations 
which  occurred  in  June  or  the  first  part  of  July  and  all  of 
the  conversation  you  had  on  the  second  visit,  the  date  of 
which  you  could  not  recall,  and  then  I  was  interrogating  j 
you  about  the  last  visit  in  September,  1935,  which  I  be¬ 
lieve  you  said  was  prior  to  September  11th,  and  you  told 
us  about  the  conversation  concerning  the  Washington 
Yacht  Club.  I  then  asked  you  whether  you  had  any 
607  conversation  then  with  Mr.  Schmitt  on  the  subject 
of  the  Weller  property  and  you  said,  “Yes.”  Now 
I  want  you  to  relate  it.  A.  I  don’t  think  the  conversation 
occurred  on  the  last  visit. 

Q.  Supposing  you  tell  us  on  which  of  these  three  visits 
the  conversation  did  occur.  A.  I  think  it  was  during  the 
middle  or  early  part  of  my  contact  with  Mr.  Schmitt. 

Q.  There  were  only  three  contacts  of  Mr.  Schmitt.  Was 
it  within  the  first  period  or  second  period  or  the  third 
period?  Tell  us  which  one  it  was.  A.  Very  likely  in  the 
first  period,  as  well  as  I  can  locate  it,  now. 

Q.  What  was  the  conversation  with  Mr.  Schmitt  in  the 
first  period  ?  A.  I  told  Mr.  Schmitt  that  the  buyer  of  this 
property — 
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Q.  (interposing)  Supposing  you  tell  us  what  Mr. 
Schmitt  told  you  about  the  Weller  property.  A.  I  cannot 
tell  you  that  without  telling  you  what  I  told  him,  first. 

Q.  If  it  would  help  you  better.  A.  He  didn’t  know 
anything  about  it  until  I  told  him. 

Q.  He  did  not  ?  A.  So  far  as  I  know. 

608  Q.  Did  he  say  he  didn’t  know  anything  about  it? 
A.  No,  but  he  didn’t  indicate  any  knowledge. 

Q.  Please  state  the  conversation.  I  don't  want  you  to 
go  into  things  you  had  in  mind  or  that  were  never  told.  A. 
On  or  about  the  first  visit  there  to  Mr.  Schmitt  I  told  him 
that  the  buyer  of  the  property,  the  company  that  was  going 
to  buy  this  property,  actually  was  not  the  Decatur  Corpo¬ 
ration  but  that  the  buyer  of  it  had  manifested  an  interest 
in  some  additional  land  other  than  what  we  were  selling  in 
Square  1067,  and  I  told  him  that  we  were  considering — I 
think  it  was  about  40,000  square  feet  or  maybe  more — 
additional  land  south  of  Square  1067.  In  suggesting  to 
him  the  problem  as  to  where  wharfage  facilities  might 
be  located  at  that  time,  and  which  had  not  been  fixed  at  the 
end  of  Fifteenth  Street,  I  asked  him  whether  in  event  we 
obtained  an  option,  which  we  were  trying  to  do,  on  the 
property  in  the  square  south  of  1067,  as  well — I  asked  him 
if  we  acquired  that  whether  they  could  use  that  square  in 
connection  with  the  wharf  problem.  He  said  that  the  United 
States  Government  did  not  concede  that  any  of  that  prop¬ 
erty  was  not  theirs.  They  claimed  all  the  property  south 
of  that  street — I  don’t  know;  is  it  M  Street? 

Q.  South  of  Water  Street.  A.  South  of  Water  Street — 
the  United  States  Government  claimed  the  fee  simple  title 
to  all  that  property  and  that  there  were  some 

609  adverse  claims  outstanding  that  had  long  been  in 
litigation ;  and  amongst  the  claims  there  was  a  claim 
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on  the  property  south  of  1067  by  Joseph  I.  Weller  in  the 
real  estate  business  here. 

Q.  That  is  one  of  the  Weller  tracts.  A.  And  I  asked 
him  whether  in  event  we  should  want  to  put  a  wharf  there 
whether  we  could  get  a  lease,  in  event  that  property  was 
acquired.  He  said  that  the  only  way  that  particular  tract 
could  be  used  in  connection  with  the  wharf  was  to  have 
an  agreement  between  the  Weller  claimants  and  the  United 
States  Government  so  that  they  could  convey  all  the  interest 
between  them,  and  then  if  they  came  to  an  agreement  they 
could  lease  the  waterfront  in  front  of  that  property  be¬ 
cause  it  was  to  their  mutual  advantage  because  it  was  not 
being  used  at  all  now. 

Q.  Is  that  all  he  said?  A.  That  is  all  I  remember. 

Q.  Did  he  also  tell  you  that  the  only  way  in  which  the 
United  States  would  permit  the  erection  of  a  wharf  abutting 
the  Weller  property  would  be  if  there  was  an  acquisition 
of  the  Weller  property  and  then  the  purchaser  of  the 
Weller  property  would  deed  to  the  United  States  the  Weller 
tract,  and  then  the  United  States  would  be  willing  to  lease 
back  or  to  offer  by  public  bid  the  part  of  the  lots  on  the 
water  frontage  of  that  property?  Didn’t  that  occur,  sub¬ 
stantially?  A.  I  don’t  remember  him  putting  that 
610  proposition. 

Q.  You  don’t  remember  anything  substantially  like 
that?  A.  No. 

Q.  WTas  anything  substantially  like  that  ever  mentioned 
by  you  to  Mr.  Schmitt  or  by  Mr.  Schmitt  to  you  during 
any  of  the  three  conversations?  A.  No.  He  always  took 
the  position  that  the  Government  owned  that  and  that  the 
Wellers  had  no  interest  in  it,  even  though  there  were  out¬ 
standing  claims  in  litigation. 

Q.  Did  you.  speak  to  him  about  leasing  the  waterfront 
there?  A.  Yes;  in  event  that  could  have  been  settled,  or 
anything  like  that. 
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Q.  What  did  he  say  when  you  spoke  to  him  about  it? 
A.  They  were  negotiating  with  Mr.  Hugh  Obear ’s  office,  of 
Douglas,  Obear  &  Douglas. 

Q.  Who  were  negotiating?  A.  The  Wellers  and  the 
Government  were  having  negotiations  for  the  property. 

Mr.  Schwartz:  Will  you  read  the  question? 

(The  pending  question  was  read  by  the  reporter.) 

By  Mr.  Schwartz: 

Q.  State  what  he  said.  Do  you  mean  the  Government 
was  negotiating  with  Mr.  Obear  about  the  Weller  tract? 
A.  Yes. 

611  Q.  As  a  matter  of  fact,  you  were  negotiating  with 
Mr.  Obear  about  the  Weller  tract?  A.  I  did  contact 
him  after  that. 

Q.  Now,  as  a  matter  of  fact,  Mr.  Lambert,  weren’t  you 
told  by  Mr.  Schmitt  that  there  was  no  waterfront  property 
available,  or  the  leasing  of  it,  to  anyone,  and  that  all  of 
the  waterfront  property  was  occupied  and  under  lease  with 
the  exception  of  the  Weller  tract,  and  that  the  Weller  tract 
■was  the  only  available  property  which  might  be  acquired; 
and  it  was  suggested  to  you  that  in  order  to  obtain  water 
frontage  you  should  contact  the  Wellers  with  a  view  to 
acquiring  their  interest,  and  didn’t  he  then  say  to  you  if 
you  then  acquired  their  interest  and  deeded  that  property 
to  the  United  States  Government  that  they  would  then 
entertain  a  proposition  of  a  lease,  or  an  application  for  a 
lease  on  the  waterfront  of  the  Weller  tract?  Wasn’t  that 
stated  to  you  in  substance?  A.  No,  it  was  not. 

Q.  Nothing  like  that?  A.  I  don’t  remember  any  propo¬ 
sition  like  that. 

Q.  You  don't  remember  any  proposition  like  that?  A. 
No. 

Q.  The  conversation  about  the  Weller  property,  as  I 
understand  you  now  to  say,  occurred,  if  at  all,  you  think, 
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in  the  first  or  second  conference ;  and  your  first  and  second 
conferences  were  during  July  or  perhaps  early  in 

612  August.  Is  that  right?  A.  You  say  my  first  or  sec¬ 
ond  one? 

Q.  Your  first  and  second.  You  fixed  the  first  confer¬ 
ence,  as  I  understood  you,  in  June,  1935,  or  the  the  first 
of  Julv.  You  said  that  vou  could  not  recall  the  date  of 
the  second  conference  but  it  was  sometime  prior  to  Au¬ 
gust  27th  because  you  think  it  was  prior  to  the  time  the 
legislation  went  through.  You  say  both  of  those  confer¬ 
ences  were  sometime  between  July  and  the  first  part  of 
August.  Is  that  so?  A.  That  is  my  recollection  of  the 
date. 

Q.  Isn’t  it  a  fact  that  after  that  date,  after  August, 
and  in  September,  you  went  on  behalf  of  the  Decatur  Corpo¬ 
ration  to  Mr.  Hugh  Obear,  the  attorney  for  the  Wellers, 
and  wanted  to  acquire  by  purchase  or  lease  the  Weller  tract 
because  it  was  the  onlv  means  of  vour  obtaining  waterfront 
property  in  connection  with  which  you  wanted  to  put  up 
a  wharf?  A.  No.  That  is  not  true,  Mr.  Schwartz. 

Q.  Now,  when —  A.  (interposing)  Let  me  explain. 
You  have  a  double-barreled  question  there. 

The  Court:  Yes.  The  question  could  be  divided. 
The  Witness:  There  are  two  or  three  questions 
there. 

The  Court:  He  said  it  was  not  true  and  then  he 
wanted  to  explain.  I  will  permit  the  explanation. 

A.  (continuing)  I  did  call  Mr.  Weller’s  attorney, 

613  Mr.  Hugh  Obear,  and  I  did  ask  him  for  an  option  for 
the  acquisition  of  the  square  south  of  1067.  I  did  that 

because  Mr.  Friedman  had  said  to  me  that  he  might  be  able 
to  use  more  land  and  wanted  to  know  whether  I  could  buy 
the  premises  in  the  square  south  of  1067  as  well  as  Square 
1067  itself.  This  came  up  after  the  contract  was  signed 
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and,  in  order  to  add  to  this  deal,  if  he  needed  more  land,  I 
went  to  the  Wellers  to  see  what  the  situation  was  toward 
the  possibility  of  acquiring  that  land. 

By  Mr.  Schwartz: 

Q.  When  was  it  Mr.  Friedman  told  you  he  needed  more 
land  and  for  you  to  go  to  the  Wellers?  A.  Well,  it  was 
after  the  contract  of  May  31st  was  signed  and  before  I 
went  to  see  Mr.  Weller  about  this  Weller  tract. 

Q.  When  was  it?  Was  it  in  May,  or  June,  or  was  it  in 
July?  A.  I  cannot  tell  you.  I  had  a  number  of  conversa¬ 
tions  from  time  to  time  with  Mr.  Friedman,  so  I  cannot  tell 
you  which  particular  one  it  was,  as  to  the  date,  but  is  was 
prior  to  the  time  I  was  interested  in  this  property. 

Q.  Now,  it  was  after  the  contract  was  signed  and  in 
June  or  July,  would  you  say?  A.  Well,  it  must  have  been 
June  or  July,  I  should  think. 

614  Q.  Which  was  it?  A.  I  think  that  it  would  be 
fair  to  say  it  was  in  June  or  July  sometime. 

Q.  And  it  was  while  you  were  still  going  over  to  see 
Mr.  Schmitt  about  acquiring  waterfront  property?  A. 
Yes. 

Q.  Well,  then,  didn’t  you  mention  to  Mr.  Schmitt  the 
matter  of  the  acquisition  of  this  waterfront  property?  A. 
I  told  you  I  talked  to  him  about  the  proposition  that  we 
were  trying  to  get  in  connection  with  the  Weller  property, 
that  he  might  need  more  land  down  there. 

Q.  You  think  it  was  sometime  in  June  or  July?  A.  I 
think  so. 

Q.  Is  that  when  you  went  to  see  Mr.  Obear?  A.  I  don’t 
exactly  remember  the  date  of  my  going  to  see  Mr.  Obear, 
but  it  must  have  been  sometime  in  there. 

Q.  You  didn’t  wait  very  long,  did  you?  If  it  occurred 
in  June,  you  must  have  seen  him  that  month?  A.  Oh,  yes; 
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it  was  sometime  soon.  I  think  I  talked  on  the  telephone 
rather  than  going  to  his  office. 

Q.  Your  impression  is  it  occurred  sometime  in  June? 
A.  I  have  not  any  independent  impression  or  recollection 
as  to  the  date.  I  just  know  from  placing  these  events  that 
it  must  have  been  after  a  certain  time  and  before  something 
else  occurred. 

Q.  You  had  a  conversation,  I  believe  you  said, 

615  with  Mr.  Friedman  sometime  subsequent  to  Septem¬ 
ber  11th  in  answer  to  your  letter  to  him,  at  which 

time  Mr.  Friedman,  you  say,  told  you  he  would  not  be  able 
to  go  through  with  the  contract?  A.  1  didn’t  say  that. 

Q.  What  did  you  say?  A.  He  said  that  he  would  not 
at  that  time  be  able  to  go  through  with  the  contract — I  mean, 
his  contract.  I  was  going  through  with  our  contract,  but 
his  depended  upon  this  deal  which  he  then  told  me  for  the 
first  time  and  which  I  learned  from  him  for  the  first  time, 
to  be  some  sort  of  deal  of  his  with  another  oil  company.  He 
didn’t  tell  me  the  name  of  the  oil  company  and  never  has. 

Q.  Was  that  sometime  subsequent  to  September  11th 
that  he  told  you  this  deal  could  not  go  through  at  that  time ; 
had  not  gone  through  ?  A.  That  is  right. 

Q.  And  he  was  not  then  ready  to  go  on,  but  he  didn’t 
tell  you  he  would  not  go  through  with  it  ?  A.  No,  he  didn’t. 

Q.  Did  there  come  a  time  when  he  told  you  he  would 
not  go  through  with  it,  after  that?  A.  Well,  after  that 
talk  in  January,  1936. 

Q.  When  was  that;  the  first  time  he  told  you  he  would 
not  go  through  with  it  in  January,  1936?  A.  I  have  said 
what  he  said  then. 

616  By  the  Court : 

Q.  When  did  he  finally  breach  his  contract?  A. 
He  said  in  January,  as  I  said  before,  that  it  had  not  been 


included  in  the  budget  for  the  ensuing  year  and  he  thought 
it  was  hopeless.  That  is  the  way  he  put  it. 

Q.  That  was  when,  for  the  first  time,  he  breached  his 
contract  ?  A.  That  is  the  first  time  he  used  any  language 
of  that  kind. 

By  Mr.  Schwartz: 

Q.  Now,  isn’t  it  a  fact — 

The  Court :  Let  us  get  that  straight. 

By  the  Court: 

Q.  Your  testimony  is  that  he  breached  his  contract  in 
January,  1936;  is  that  it?  A.  That  is  what  he  said  in 
January,  1936. 

Q.  He  said  he  would  not  go  through  with  it?  A.  He 
said,  substantially  hopeless ;  his  deal  was  substantially 
hopeless. 

Q.  What  date  in  January  was  that?  A.  I  should  say 
it  was  the  first  or  the  second  week  in  January  sometime. 

The  Court :  Excuse  me  for  interrupting. 

Mr.  Schwartz :  Certainly. 

By  Mr.  Schwartz: 

617  Q.  That  he  could  not  go  through  with  it  if  his 
deal  failed?  A.  And  I  said  to  him  at  that  time  I 
would  still  keep  him  informed  about  this  thing  and  would 
give  him  the  opportunity  if  we  could  go  through  with  the 
option  if  he  still  wished  to  do  so,  and  he  didn’t  say  anything. 

Q.  You  voluntered  that  information  and  he  made  no 
reply  to  it?  A.  No.  He  just  turned  away.  He  didn’t  say 
anything  more. 

Q.  Now,  let  me  be  sure  about  that.  You  are  absolutely 
sure  about  that?  A.  I  am  positive  about  that.  I  was  right 
interested. 

Q.  He  said  it  was  hopeless  and  he  could  not  go  through 
with  it  or  would  not  go  through  with  it,  and  then  you  said, 
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well,  you  would  keep  it  open — you  volunteered  that  sug¬ 
gestion — and  he  made  no  reply  to  that  and  walked  away? 
A.  That  is  right. 

Q.  Now,  isn’t  it  a  fact,  Mr.  Lambert,  that  after  your 
second  conference  with  Mr.  Schmitt,  which  occurred  some¬ 
time,  as  you  fix  it,  prior  to  August  27th,  you  were  told  by 
Mr.  Schmitt  that  there  was  no  ground  available  for  the 
placing — for  waterfront  property,  and  it  was  suggested 
you  might  continue  with  efforts  to  acquire  the  Weller  tract 
under  the  suggestion  that  had  been  made  to  him  by 
618  you  about  purchasing  that  Weller  tract?  A.  No, 
that  is  not  a  fact,  Mr.  Schwartz. 

Q.  Nothing  like  that  occurred  in  your  first  or  second 
conversations,  which  were  sometime  prior  to  August?  A. 
I  think  I  had  already  drafted  the  legislation  for  the  pipeline 
going  down  Fifteenth  Street  at  that  time. 

Q.  I  say,  nothing  like  that  had  occurred?  A.  I  don’t 
recall  anything  like  that  occurring. 

Q.  Isn’t  it  a  fact  you  started  negotiations  with  Mr. 
Obear  in  August,  1935;  that  these  negotiations  with  Mr. 
Obear  commenced  approximately  August  1,  1935,  which 
would  have  been  right  after  or  about  the  time  of  your  sec¬ 
ond  conversation,  and  that  they  continued  with  Mr.  Obear 
until  September  26,  1935,  for  the  acquisition  of  the  Weller 
property  for  a  consideration  of  approximately  $20,000? 
A.  They  continued  longer  than  that. 

Q.  Did  it  start  about  the  1st  of  August?  A.  I  couldn’t 
say. 

Q.  It  didn’t  start  in  June  or  July,  as  you  first  indicated? 
A.  I  could  not  say. 

Q.  Do  you  think  it  may  have?  A.  It  may  have  started 
in  July. 

Q.  And  did  not  end  until  around  September  26,  1935? 
A.  No. 
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Q.  Was  the  consideration  about  $20,000  in  the 

619  final  situation?  A.  I  never  got  a  definite  offer  from 
him.  I  don’t  remember  what  sums  were  discussed. 

Q.  Well,  wasn’t  a  figure  of  $20,000  mentioned  by  him 
and  discussed  by  you  and  him  for  the  property  south  of 
Square  1067  ?  A.  That  figure  brings  some  vague  recollec¬ 
tion  back,  Mr.  Schwartz.  Perhaps  that  was  the  figure  we 
were  discussing. 

#  •  •  #  • 

Q.  All  these  conversations  were  between  you  and 

620  Mr.  Obear,  were  they  not?  A.  Yes. 

Q.  Mr.  Pennybaker  did  not  conduct  any  of  these 
negotiations?  A.  Of  course,  I  don’t  know. 

Q.  So  far  as  you  know?  A.  I  don’t  remember  that  he 
did.  He  was  never  present  when  I  was  negotiating  with 
Mr.  Obear. 

Q.  Wasn't  it  mentioned  by  you  to  Mr.  Obear,  Mr.  Lam¬ 
bert,  that  the  Wellers  would  sell  the  property  to  you  for 
$20,000  and  that  you  in  turn  would  deed  the  waterfront 
portion  of  the  property  back  to  the  Government  and  then 
the  Government  would  permit  you  to  lease  that  front  por¬ 
tion  from  the  Government  and  in  that  way  you  would  ac¬ 
quire  waterfront  property  which  was  not  otherwise  avail¬ 
able  to  you?  A.  I  don’t  remember  that.  We  discussed  a 
great  many  things. 

•  •  •  •  * 

646  Thereupon 

CARL  R.  NOLTE  was  called  as  a  witness  on  be¬ 
half  of  the  plaintiff  and,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

DIRECT  EXAMINATION  by  Mr.  Magee: 

Q.  Mr.  Nolte,  will  you  please  state  your  full  name?  A. 
Carl  R.  Nolte. 
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Q.  What  is  your  present  position,  Mr.  Nolte?  A.  As¬ 
sistant  Secretary  of  the  National  Capital  Park  and  Plan-  ] 
ning  Commission,  an  agency  of  the  Federal  Government. 

Q.  Did  you  come  to  court  and  bring  with  you  certain 
records  pursuant  to  a  subpoena  duces  tecum  which  was 
issued?  A.  I  did. 

Q.  Do  you  have  the  records  which  are  called  for 
647  in  that  subpoena?  A.  Yes. 

Q.  May  I  have  them,  sir? 

(The  witness  produced  some  papers.) 

Q.  Mr.  Nolte,  is  there  a  Coordinating  Committee  in  ex¬ 
istence  which  coordinates  the  functions  between  the  War 
Department  and  the  District  officials  and  the  National  Cap¬ 
ital  Park  and  Planning  Commission  concerning  the  utiliza¬ 
tion,  and  particularly  the  utilization  of  these  areas  along 
the  waterfront  for  commercial  uses? 

Mr.  Schwartz:  Is  that  created  bv  legislation? 

Mr.  Magee:  I  will  find  out  from  this  gentleman 
how  the  Committee  is  created  and  what  its  functions 
are. 

Mr.  Schwartz:  If  it  is  created  by  legislation, 
there  is  no  use  going  into  that. 

Mr.  Magee:  I  don’t  know  that  he  has  answered 
whether  it  was  in  existence  or  not. 

The  Court:  He  may  answer  that. 

By  Mr.  Magee : 

Q.  You  may  answer  the  question.  A.  There  is  such  a 
committee. 

Q.  What  is  the  name  of  that  committee  ?  A.  It  is  called 
the  Coordinating  Committee. 

Mr.  Schwartz :  May  I  ask  whether  it  was  created 
by  legislation? 


By  Mr.  Magee: 

Q.  Is  that  a  fact?  Was  it  created  by  an  Act  of 

648  Congress?  Or  do  you  know?  A.  No;  but  all  the 
members  are  Federal  officials. 

•  *  #  *  * 

669  Q.  I  hand  you  this  paper  and  ask  you  whether  it 
contitutes  the  official  minutes  of  the  Coordinating 

Committee  of  June  25,  1935?  A.  Yes. 

Mr.  Magee:  I  offer  in  evidence  Paragraph  5  of 
the  minutes  of  June  25,  1935,  of  the  Coordinating 
Committee. 

Mr.  Schwartz:  I  object  to  it  upon  this  ground, 
that  there  are  two  questions  primarily  involved, 
apparently.  Rather,  there  is  one  question  primarily 
involved  in  this  matter  of  obtaining  wharfage  facili¬ 
ties.  There  are  various  phases  in  the  way  of  pre¬ 
liminary  steps  in  connection  with  obtaining  wharfage 
facilities,  but  the  ultimate  granting  of  a  lease  to 
waterfront  property,  which  is  an  essential  and  in¬ 
tegral  part  of  wharfage  facilities,  rests  with  the 
Engineer’s  Office,  the  District  of  Columbia  Engineer 
of  the  War  Department,  with  certain  authority  also 

670  necessary  to  be  obtained  from  the  District  of  Co¬ 
lumbia  Government.  The  preliminary  matters,  in 
the  way  of  preliminary  approvals  from  other  asso¬ 
ciate  bodies  that  act  in  an  advisory  capacity,  I  sub¬ 
mit  is  irrelevant  and  has  no  place  in  this  matter; 
because  the  ability  of  their  obtaining  wharfage  facili¬ 
ties  must  come  from  two  sources,  namely,  the  Com¬ 
missioners  of  the  District  of  Columbia  and  the  En¬ 
gineer’s  Office  of  the  War  Department. 

The  Court:  How  is  this  relevant? 

Mr,  Magee:  The  War  Department  has  testified 
that  these  matters  are  referred  to  this  Coordinating 
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Committee  for  approval  before  they  issue  the  per¬ 
mits. 

The  Court:  Yes.  Maybe  there  it  has  been  the 
policy,  but  the  statute  places  the  right  to  issue  the 
permit,  as  I  recall  it,  from  that  bulletin  from  the 
Secretary  of  War.  Is  that  right? 

Mr.  Magee:  That  is  right. 

The  Court:  I  am  not  certain. 

Mr.  Magee:  Yes. 

The  Court:  And  that  representative  of  the  De¬ 
partment  is  delegated  the  authority  of  the  District 
Engineers. 

Mr.  Schwartz:  That  is  correct. 

The  Court :  I  am  not  certain.  How  he  goes  about 
determining  whether  a  thing  is  favorable  or  not, 
is  that  material? 

Mr.  Magee:  I  think  it  is,  to  show  every  step  he 
would  consider  before  he  acts  in  the  case,  and  he 
said  he  would  act  favorablv. 

The  Court:  The  jury  would  have  to  determine 
that. 

G71  Mr.  Magee:  The  jury  would  have  to  determine 
that,  but  my  position  is  this — 

Mr.  Schwartz  (interposing) :  As  a  matter  of  fact, 

he  didn ’t  sav  that  he  would  act  favorablv. 

* 

Mr.  Magee:  There  is  a  Coordinating  Committee 
and  the  function  of  it  is  to  ascertain  whether  or  not 
there  would  be  any  objection  to  the  location  of  the 
pipelines  down  Fifteenth  Street  and  a  wharf  facility 
at  the  end  of  Fifteenth  Street,  and  that  Committee 
constitutes  the  representatives  of  all  interested 
agencies.  Now,  they  may  on  that  take  official  action. 
They  vote  on  this  matter  and  refer  their  recom¬ 
mendations  to  the  party  who  is  authorized  to  issue 
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the  permit.  In  this  case  it  would  be  the  District 
Engineer. 

The  Court :  As  I  see  it,  this  body  has  no  statutory 
authority.  Isn’t  that  correct? 

The  'Witness:  Yes,  sir.  They  have  no  statutory 
authority. 

Mr.  Magee:  They  are  set  up  as  a  Committee  to 
clear  up  these  matters  through  the  departments  that 
are  interested  in  the  matter. 

The  Court:  I  will  overrule  the  objection.  You 
have  your  exception. 

Mr.  Schwartz:  Yes. 

The  Court:  It  will  be  received. 

Mr.  Magee:  Now,  I  would  like  to  substitute  for 
that  a  true  copy  thereof,  which  has  been  designated 
672  as  Plaintiff’s  Exhibit  No.  30,  and  bears  the  signature 
of  Mr.  Settle,  who  is  the  secretary  of  the  Committee. 

By  Mr.  Magee: 

Q.  Is  that  correct,  Mr.  Nolte  ?  A.  That  is  the  signature 
of  our  secretary. 

Mr.  Schwartz:  He  can  read  that  part,  but  that 
does  not  embrace  all  of  it. 

The  Witness:  I  might  point  out  that  it  merely 
embraces  the  paragraph  containing  the  action  itself. 
This  embraces  the  action  of  the  Coordinating  Com¬ 
mittee. 

The  Court:  Let  me  look  at  it  (examining  min¬ 
utes).  All  right. 

(Thereupon  Plaintiff’s  Exhibit  No.  30  was  received 
in  evidence  and  is  in  the  words  and  figures  follow¬ 
ing:) 
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“Extract  from,  minutes  of  meeting  of  Coordinating 
Committee  held  on  June  23,  1935,  at  1 :30  p.  m. 

Present : 

Mr.  Schmitt 
Mr.  Nolen 
Mr.  Gartside 
Capt.  Whitehurst 
Mr.  Gordon 
Mr.  Dent 
Mr.  Settle 
Mr.  Jeffers. 

“  ‘MOTION  carried  that  the  proposal  of  certain 
interests  to  utilize  the  foot  of  15th  St.  at  Anacostia 
River  south  of  south  line  of  M  St.  for  wharf  facilities 
is  agreeable  to  the  Committee,  details  of  procedure 
673  to  be  worked  out  between  agencies  concerned.’ 

A  TRUE  COPY: 

(Signed)  T.  S.  SETTLE, 
Secretary 


The  Witness:  I  can  leave  these.  Incidentally,  if 
you  like,  I  can  leave  the  minutes  of  the  Coordinating 
Committee. 

Mr.  Schwartz  (examining  minutes) :  I  object,  of 
course,  to  any  part  of  it  going  in.  If  it  is  going  in 
at  all  I  think  it  should  all  go  in. 

Mr.  Magee :  May  I  read  the  preamble? 

The  Court :  He  said  he  could  leave  these  here. 

Mr.  Magee :  I  offer  all  of  Paragraph  5,  then,  your 
Honor,  of  the  original  minutes,  which  I  will  ask  the 
reporter  to  now  identify  as  Plaintiff’s  Exhibit  No.  32. 


340 


The  Court:  Is  there  anything  in  that  particular 
minute  of  a  confidential  nature? 

The  Witness:  The  reason  I  say  that  I  can  leave 
them  is  that  I  know  of  no  action  by  the  Commission 
to  the  effect  that  these  minutes  are  confidential. 

Mr.  Schwartz:  So  that  the  record  may  be  clear, 
I  have  made  my  objection  on  the  ground  stated. 

The  Court :  Yes,  sir.  It  will  be  received. 

(Thereupon  the  minutes  of  the  Coordinating  Com¬ 
mittee,  dated  June  25,  1935,  marked  Plaintiff’s  Ex¬ 
hibit  No.  32,  was  received  in  evidence.) 

674  Mr.  Magee:  I  would  like  to  read  this  to  the  jury. 

This  paper  contains  the  minutes  of  the  247  Meet¬ 
ing  of  the  Coordinating  Committee  of  the  National 
Capital  Park  and  Planning  Commission,  held  in 
Room  1615,  Navy  Building,  1:30  p.  m.,  on  June  25, 
1935. 

Present: 

Mr.  Schmitt,  Mr.  Nolen,  Mr.  Gartside,  Captain 

Whitehurst,  Mr.  Gordon,  Mr.  Dent,  Mr.  Settle  and 

Mr.  Jeffers. 

Section  5,  headed  “Pipe  Lines  to  Sq.  1067 ;  WLarf 
at  foot  of  15th  St.”  reads  as  follows: 

“Mr.  Nolen  presented  plan  of  Anacostia  waterfront 
showing  area  at  foot  of  15th  St.,  S.  E.,  which  private 
party  wishes  to  lease  for  wharf  to  serve  underground 
storage  tanks  in  Sq.  1067.  Discussion  of  dispute  of 
ownership  of  Sq.  S.  of  1067,  effect  of  proposed  24' 
channel;  leasing  value  of  site;  permit  for  wharf; 
Congressional  action  to  connect  pipe  line  under 
streets  to  proposed  storage  tanks ;  and  possibility  of 
transferring  jurisdiction  from  District  to  Engineer 
Office  of  small  area  within  lines  of  15th  St.  south 
of  M  St.  extended. 
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“MOTION  carried  that  the  proposal  of  certain 
interests  to  utilize  the  foot  of  15th  St.  at  Anacostia 
Kiver  south  of  south  line  of  M  St.  for  wharf  facilities 
is  agreeable  to  the  Committee,  details  of  procedure 
to  be  worked  out  between  agencies  concerned.” 

675  By  Mr.  Magee: 

Q.  Now,  have  you  produced  the  minutes  of  June 
25  of  the  National  Capital  Park  and  Planning  Commission 
in  this  matter,  Mr.  Nolte?  A.  I  have. 

Q.  Will  you  now  produce  the  other  minutes? 

(The  witness  produced  some  documents.) 

Q.  This  paper  which  you  have  handed  me  is  the  original 
minutes  of  the  National  Capital  Park  and  Planning  Com¬ 
mission  of  June  27-29,  1935?  A.  Yes. 

Mr.  Magee:  I  offer  in  evidence,  your  Honor, 
Paragraph  54,  the  entire  section,  of  the  minutes,  and 
ask  that  the  reporter  give  them  an  appropriate 
number. 

(The  extract  from  the  minutes  of  the  National 
Capital  Park  and  Planning  Commission,  dated  June 
27-29,  1935,  was  thereupon  marked  “Plaintiff’s  Ex¬ 
hibit  No.  33,”  for  identification.) 

The  Court:  Paragraph  54? 

Mr.  Magee:  Yes,  your  Honor. 

The  Court:  How  far  does  that  go? 

Mr.  Magee :  From  here  (indicating)  to  the  bottom 
of  the  page. 

The  Court:  All  right.  Do  you  object  to  that,  Mr. 

Schwartz  ? 

Mr.  Schwartz :  I  think  I  do,  upon  the  same  ground 
which  I  stated  with  respect  to  the  other  matter,  but  I 

676  want  to  see  if  there  are  any  additional  grounds  I 
want  to  state,  your  Honor.  (Examining  minutes.) 
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The  Court:  Let  me  look  at  it  (examining  min¬ 
utes). 

Mr.  Schwartz:  Upon  the  same  grounds  that  I  ob¬ 
jected  to  the  other,  your  Honor. 

The  Court:  Overruled.  It  will  be  received. 

(Plaintiff’s  Exhibit  No.  33  was  thereupon  received 
in  evidence.) 

Mr.  Magee:  I  would  like  to  read  this  and,  your 
Honor,  with  the  consent  of  counsel,  I  would  like  to 
have  it  returned  and  we  will  substitute  for  it  a  true 
copy  of  this  section. 

The  Court:  Very  well. 

Mr.  Magee:  This  is  a  copy  of  Plaintiff’s  Exhibit 
No.  33.  Ladies  and  gentlemen  of  the  jury,  this  paper 
is  captioned  “Contents  of  the  Minutes  of  the  99th 
Meeting  of  the  National  Capital  Park  and  Planning 
Commission,  held  on  Thursday,  Friday  and  Satur¬ 
day,  June  27-29, 1935.” 

Turning  to  Paragraph  54,  captioned  “Square 
1067,”  it  reads  as  follows: 

“Mr.  Settle  reported  that  the  owners  of  this  square 
wish  to  extend  a  pipe  line  from  their  property  to  the 
waterfront,  construct  wharf,  and  have  other  water¬ 
front  privileges,  as  granted  to  other  oil  companies. 
They  asked  whether  the  commission  would  be  agree¬ 
able  to  such  a  proposal.  The  District  Commissioners 
and  the  Coordinating  Committee  recommends  ap- 
677  proval  of  the  proposal.  Mr.  Nolen  recommended 
that  no  structure  be  located  in  the  line  of  M  Street, 
so  as  not  to  interfere  with  the  approach  to  the  park 
and  the  view  of  the  river. 

“  ‘MOTION  unanimously  carried  that  the  Com¬ 
mission  sees  no  objection  to  the  granting  of  a  lease 
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to  extend  pipe  line  from  Square  1067  to  the  Potomac 
River,  and  erection  of  a  wharf  and  other  river  facili¬ 
ties  in  connection  therewith,  provided  they  conform 
to  the  plans  of  this  Commission  for  the  development 
of  this  area’.” 

Mr.  Schwartz:  Your  Honor  is  informed,  in  over¬ 
ruling  my  objection,  that  both  these  resolutions  in 
these  meetings  preceded  the  passing  of  that  pipe 
line  legislation. 

The  Court:  The  dates  speak  for  themselves. 

Mr.  Schwartz:  I  just  wf.nted  your  Honor  to  know 
that. 

The  Court :  That  statement  in  there  about  the  at¬ 
titude  of  the  Commissioners  is  not  received  as  evi¬ 
dence  of  what  their  attitude  is. 

Mr.  Schwartz:  Yes. 

The  Court:  It  is  just  a  part  of  the  resolution  of 
this  particular  body. 

Mr.  Magee :  Yes,  your  Honor. 

The  Court :  I  want  that  understood,  and  anything 
in  the  preamble  in  the  other  minute,  if  there  was 
anything  stating  the  position  of  the  same  body,  of 
course,  that  is  not  received  as  a  fact  of  what,  or 
678  evidence  of  what  was  done  by  the  other  body.  You 
will  understand  that,  members  of  the  jury.  This  is 
simply  received  as  the  attitude  of  these  particular 
bodies  themselves. 

Mr.  Magee:  Of  course,  I  appreciate  your  Honor’s 
position,  and  of  course  I  make  the  offer  for  all  pur¬ 
poses. 

The  Court:  I  am  not  permitting  it  for  all  pur- 

•  •  •  •  • 


poses. 
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680  Thereupon 

ROBERT  W.  SAVAGE  was  called  as  a  witness  on 
behalf  of  the  plaintiff  and,  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows: 

DIRECT  EXAMINATION  by  Mr.  Magee: 

Q.  Mr.  Savage,  will  you  state  your  full  name?  A.  Rob¬ 
ert  W.  Savage. 

Q.  What  is  your  address,  Mr.  Savage?  A.  Union  Trust 
Building. 

Q.  What  is  your  business  or  occupation,  Mr.  Savage? 
A.  I  am  a  real  estate  broker  and  an  appraiser. 

Q.  Do  you  do  your  business  in  the  District  of  Columbia, 
sir?  A.  Yes,  sir. 

681  Q.  How  long  have  you  been  in  the  real  estate 
business  in  the  District  of  Columbia,  Mr.  Savage? 

A.  Over  twenty  years. 

•  *  •  •  • 

690  By  Mr.  Magee: 

Q.  And  did  you  form  an  opinion  as  to  the  fair 
market  value  of  Lots  10  and  12  to  18  and  the  property  which 
I  have  indicated  on  this  map  north  of  the  right  of  way 
line,  taking  into  consideration  that  there  is  available  to  that 
square  the  privilege  of  running  a  pipe  line  from  the  water¬ 
front  to  Square  1067,  and  there  is  available  to  the  property 
wharfage  facilities  at  the  base  of  Fifteenth  Street  for  util¬ 
ization  in  connection  with  the  pipe  line?  A.  I  expressed 
an  opinion  as  to  the  value  of  the  ground  itself,  and  then 
the  value  of  the  ground  with  those  facilities. 

Q.  Now  I  ask  you,  Mr.  Savage,  for  your  opinion  as  to 
the  fair  market  value  of  this  ground,  with  these  facilities, 
in  February,  1936? 
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Mr.  Schwartz:  I  object,  if  your  Honor  please. 

The  Court:  On  what  ground? 

Mr.  Schwartz:  On  two  grounds:  First,  this  is 
not  the  time  for  showing  the  value  in  view  of  the  testi¬ 
mony  in  this  case.  The  question  as  to  what  the  value 
691  is  in  February,  1936,  is  irrelevant;  and  second,  the 
question  does  not  embrace  all  the  facts  in  connection 
with  the  contract  of  purchase. 

The  Court :  I  am  impressed  with  the  first  ground. 
The  testimony  so  far  as  I  recall  it  is  that  the  plaintiff 
said  sometime  in  November  that  the  defendant  said 
he  would  not  go  through  with  it  at  all  and  could 
not  go  through  with  it.  Mr.  Lambert  fixed  the  time, 
and  he  finally  said  it  was  sometime  in  January,  1936. 

Now,  you  are  asking  about  February. 

Mr.  Magee:  Mr.  Lambert’s  testimony  is  that  he 
told  Mr.  Friedman  he  would  hold  the  matter  open 
for  him. 

The  Court :  And  Mr.  Friedman  said  nothing. 

Mr.  Magee:  Mr.  Friedman  said  nothing,  but 
wouldn’t  it  raise  a  question  of  fact  there  as  to 
whether  or  not  he  did  not  agree  to  it,  by  holding  it 
open  for  him? 

The  Court :  Do  you  mean  by  his  silence  ? 

Mr.  Magee:  By  his  silence  under  all  the  facts 
and  circumstances  in  the  case.  I  think  that  is  a 
pure  question  of  fact  for  the  jury.  Mr.  Lambert 
made  that  statement. 

The  Court:  He  told  him  he  would  keep  it  open 
until  he  sold  it,  and  he  made  no  reply,  and  walked 
away,  and  said  that  it  was  hopeless  to  go  through 
with  it. 

Mr.  Magee:  Yes,  your  Honor. 


Mr.  Schwartz :  But  Mr.  Lambert  also  volunteered 
that  statement,  your  Honor  will  recall. 

The  Court:  I  am  going  to  limit  it  to  the  second 

week  in  January. 

•  •  •  •  • 

The  Court:  Now  the  January  proof  I  am  admit¬ 
ting.  Do  you  object  to  that? 

Mr.  Schwartz:  Yes,  sir.  I  take  it  the  proof  is 
to  be  as  of  September  11th. 

The  Court:  I  think  that  is  a  question  of  fact. 
The  testimony  is  conflicting  on  that. 

Mr.  Schwartz:  If  he  was  ready  to  deliver. 

The  Court:  It  is  conflicting  as  to  that. 

Mr.  Schwartz:  His  claim  is  if  he  was  ever  ready 
to  deliver  it  was  as  of  September  11th  and  that  is 
when  he  wrote  the  letter. 

The  Court:  But  Mr.  Lambert  says  there  was  not 
a  final  refusal,  as  I  recall  his  testimony,  until  Jan¬ 
uary. 

Mr.  Schwartz:  The  contract  contemplates  that 
when  he  was  able  to  deliver  these  things  the  contract 
was  to  be  then  performed.  According  to  his  claim  I 
think  there  is  no  proof  that  he  ever  reached  that 
stage,  but  according  to  his  plan  when  he  reached  it  he 
reached  it  in  September.  That  is  when  the  plaintiff 
was  obligated  to  perform  if  he  was  ever  ready  to 
perform. 

The  Court:  I  think  the  time  is  as  of  the  breach, 
whenever  that  occurred. 

Mr.  Schwartz:  Is  that  Januarv? 

The  Court:  I  think  that  is  a  question  of  fact.  I 
think  the  plaintiff’s  testimony  is  different  from  the 
testimony  of  his  witnesses. 
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Mr.  Schwartz:  In  addition  to  that,  he  was  re¬ 
quired  at  that  time,  September  11th,  if  he  reached 
that  point,  to  have  made  a  tender  of  the  property. 
604  The  Court:  I  don’t  agree  with  you  on  that,  but 
1  will  hear  vou  on  it  when  the  time  comes.  You  mean 
a  tender  of  deed? 

Mr.  Swartz:  Yes,  your  Honor. 

The  Court:  No,  a  deed  is  not  necessary  if  he  is 
ready  and  willing  and  able  to  perform. 

Mr.  Schwartz:  Then,  if  he  was  ready  on  Septem¬ 
ber  11th,  he  was  ready  and  able  to  perform.  In  the 
Le  Due  case  I  think  the  deed  was  not  tendered.  As 
your  Honor  recalls,  there  was  a  specific  refusal  to 
go  through. 

•  *  *  •  * 

The  Court:  You  are  objecting  to  the  tender  as  of 
January? 

Mr.  Schwartz:  Yes. 

The  Court :  I  overrule  that. 

Mr.  Schwartz:  Very  well. 

(The  following  proceedings  were  had  in  the  pres¬ 
ence  of  the  jury:) 

By  Mr.  Magee : 

Q.  Mr.  Savage,  I  asked  you  whether  or  not  you  formed 
any  opinion  as  to  the  fair  market  value  of  Lots  10  and 
12  to  18,  and  that  property  north  of  the  railroad  right 
695  of  way  marked  as  Parcels  1,  2  and  3  on  Plaintiff’s 
Exhibit  No.  1,  taking  into  consideration  therewith 
that  the  property  has  the  privilege  of  running  a  pipe  line 
from  Square  1067  to  the  Anacostia  River  and  that  wharfage 
facilities  could  be  obtained  at  the  foot  of  Fifteenth  Street 
to  be  used  in  connection  with  the  pipe  line  facilities,  in 
January,  1936. 
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Tlie  Court:  And  that  it  was  zoned. 

Mr.  Magee:  And  that  it  was  zoned  industrial  at 
that  time. 

Mr.  Schwartz:  And  that  is  subject  to  my  objec¬ 
tion,  your  Honor. 

The  Court:  Yes. 

Mr.  Schwartz:  Your  Honor  overrules  my  objec¬ 
tion? 

The  Court:  Yes,  on  the  ground  that  it  is  limited 
to  September. 

A.  Yes. 

By  Mr.  Magee : 

Q.  You  have  formed  such  an  opinion?  A.  Yes. 

Q.  Now,  will  you  give  us  your  opinion  as  to  the  fail- 
market  value  as  of  January,  1936? 

Mr.  Schwartz:  That  is  also  subject  to  my  objec¬ 
tion,  and  your  Honor  overrules  the  objection? 

The  Court:  Yes. 

A.  I  expressed  an  opinion  that  at  or  about  that  time — 
Mr.  Schwartz  (interposing) :  I  object. 

696  The  Court:  What  is  your  opinion? 

By  Mr.  Magee: 

Q.  What  is  your  opinion,  Mr.  Savage,  as  to  its  value? 
A.  55  cents  per  foot. 

Q.  Now,  did  you  form  any  opinion  as  to  the  value  of 
that  identical  property  in  September,  1935?  A.  Yes,  I  did. 
Q.  What  is  that  opinion?  A.  I  would  say  the  same. 

By  the  Court : 

Q.  With  the  same  conditions?  A.  With  the  same  con¬ 
ditions,  I  would  say  the  same  value,  yes. 

By  Mr.  Magee : 

Q.  Did  that  value  change  between  September,  1935,  and 
January,  1936?  A.  Not  in  my  opinion. 
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Q.  So  that  throughout  that  year  it  was  worth  55  cents 
afoot?  A.  Yes,  sir. 

Q.  Throug'h  the  balance  of  the  year  1935 ;  is  that  cor¬ 
rect?  A.  That  is  what  I  believe. 

Mr.  Magee:  Your  witness. 

697  CROSS  EXAMINATION  by  Mr.  Schwartz: 

Q.  Mr.  Savage,  are  you  familiar  with  what  the 
freight  rates  were  for  petroleum  products,  the  freight  rates 
generally,  as  of  December,  1935?  A.  No,  I  am  not. 

Q.  Did  you  give  any  consideration  to  the  question  of 
whether  or  not  there  had  been  a  change  or  drop  in  freight 
rates?  A.  No. 

Q.  Did  you  ever  hear  of  a  drop  in  freight  rates  in  con-  , 
nection  with  your  consideration  of  this  matter?  A.  No. 

I  have  discussed  freight  rates  with  prospects  occasionally, 
but  my  valuation  is  made  up  entirely  from  my  experience 
in  selling  and  offering  for  sale  industrial  property. 

Q.  So  that  if  there  was  a  drop  in  freight  rates  as  of 
sometime  in  February,  1936,  or  January,  1936,  or  Decem¬ 
ber,  1935,  what  would  be  the  effect  on  the  value  of  that 
property?  A.  I  am  not  prepared  to  answer  the  effect  of 
freight  rates  on  it. 

Q.  Does  the  dropping  of  freight  rates  have  any  effect 
upon  industrial  property  on  -which  there  is  a  railroad  sid¬ 
ing?  A.  Apparently  it  does,  and  I  must  say  that  having 
in  mind  the  effect  on  sales — 

Q.  (interposing)  What  is  that?  A.  I  say  that  freight 
rates  must  affect  industrial  property  because  of  the 

698  effect  on  sales. 

Q.  If  freight  rates  to  industrial  property,  on 
which  there  was  a  railroad  siding,  were  reduced  and  the 
property  also  had  wharfage  facilities,  would  that  reduce 
the  value  of  the  property?  A.  If  you  drop  your  freight 
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rate  and  the  property  is  to  be  used  with  a  siding,  you  will 
increase  the  value  of  the  ground. 

Q.  I  don ’t  know  whether  you  follow  me.  Supposing  the 
property  has  both  wharfage  facilities — and  we  are  talking 
now  of  Square  1067,  the  very  property  about  which  you 
are  testifying  as  an  expert — and  assuming  that  that  prop¬ 
erty,  which  you  are  testifying  about  as  to  value  as  an  ex¬ 
pert,  has  wharfage  facilities  available,  is  zoned  for  indus¬ 
trial  use,  has  pipe  line  facilities,  and  there  is  a  drop  in 
freight  rates,  would  that  reduce  the  value  of  that  property, 
if  you  know?  A.  It  may,  because  it  would  affect  the  sale 
of  it.  In  other  words,  if  you  drop  vour  freight  rates  you 
are  encouraging  rail  transportation. 

Q.  As  against  "water?  A.  As  against  water. 

Q.  So  that  in  your  opinion  may  reduce  the  value  of  the 
property?  A.  No.  It  would  increase  the  value  of  the 
property  if  you  are  counting  on  rail,  but  it  would 
699  decrease  it  from  a  water  standpoint. 

Q.  If  it  has  both  water  and  rail,  would  the  fact 
that  there  is  available  more  property  with  rail  facilities 
than  with  water  facilities,  or  both ;  would  the  fact  that  rail¬ 
way  rates  drop  make  the  property,  which  possesses  both, 
less  valuable?  A.  I  think  it  would. 

Q.  Yes. .  So  that  a  drop  in  freight  rates,  if  such  a  drop 
occurred  at  or  about  December,  1935,  or  January,  1936, 
would  cause  your  property  to  drop  in  value?  A.  Yes. 

Q.  In  your  opinion?  A.  Yes. 

Q.  Would  that  be  much  of  a  drop  or  a  slight  drop?  A. 
I  think  it  would  only  be  a  slight  drop. 

Q.  And  if  the  rates  went  up  at  or  about  that  time,  or 
several  months  prior  to  that  time,  instead  of  dropping,  that 
would  increase  the  value  of  your  property?  A.  I  think 
somewhat. 

Q.  So  that  if  we  assume  that  freight  rates  were  reduced 


at  or  about  that  time,  the  property  would  be  depreciated  in 
value  slightly?  A.  Yes. 

Q.  But  if  at  or  about  that  time  or  shortly  prior  thereto 
freight  rates  went  up  the  property  then  would  be- 

700  come  more  valuable?  A.  (Slightly. 

Q.  Now,  you  said  something  about,  in  your  ex¬ 
perience  in  the  sale  of  property,  the  matter  of  the  selling 
spirit  which  fixes  the  values,  does  it  not?  A.  Yes,  sir. 

Q.  You  have  been  in  the  real  estate  business  for  how 
many  years?  A.  Over  twenty  years. 

0-  Have  you  had  occasion  to  sell  industrial  ground?  A. 
Yes,  I  have. 

Q.  Have  you  had  occasion  to  sell  industrial  ground 
which  combined  both  water  and  rail  facilities?  A.  No, 
not  both. 

0-  Have  you  had  occasion  to  sell  any  ground  which  pro¬ 
vides  for  pipe  line  facilities?  A.  I  have  tried  to  sell  it  but 
1  have  not  succeeded. 

Q.  Have  you  had  occasion  to  sell  any?  Answer  the 
question?  A.  No,  I  have  not. 

Q.  So  you  say  you  have  tried  to  sell  some  ground  with 
pipe  line  facilities?  A.  Yes. 

Q.  Are  you  speaking  of  this  ground?  A.  No. 

701  Q.  Whose  ground?  A.  The  Smoot  Sand  & 
Gravel  property. 

Q.  Are  you  familiar  with  the  transaction  involving  the 
Smoot  Sand  &  Gravel  property?  A.  Yes,  I  am.  I  was 
there. 

Q.  Do  you  know  where  that  property  is  located?  A. 
Yes,  I  do.  It  is  now  the  site  of  McGuire  &  Rolph  Contract¬ 
ing  Company. 

Q.  This  property  of  the  Smoot  Sand  &  Gravel  Com¬ 
pany  was  located  where?  A.  Between  the  Anacostia  River 
and  South  Capitol  Street. 
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Q.  Do  you  know  the  lot  and  square!  A.  No,  I  don’t. 

Q.  Do  you  know  the  number  of  square  feet!  A.  Not 
now. 

Q.  Do  you  know  approximately  the  nuumber  of  square 
feet!  A.  160,000. 

Q.  160,000  square  feet!  A.  Yes. 

Q.  Did  there  come  a  time  when  there  was  a  sale  made 
of  that  property!  A.  No. 

Q.  Are  you  familiar  with  the  property  of  the  Griffith 
Consumers  Company  which  contained  pipe  line  facilities! 
A.  Yes. 

Q.  Do  you  know  anything  about  the  sale  of  that 
702  property?  A.  Yes. 

Q.  Do  you  know  how  many  square  feet  were  in 
that  property?  A.  I  would  say  around  120,000. 

Q.  To  whom  was  that  property  sold?  A.  There  were 
several  sales  involved  there.  It  was  first  purchased  by 
Griffith  Consumers  and  then  Griffith  Consumers  sold  to 
Christian  Heurich  Eealty  Company. 

Q.  Did  you  make  an  inquiry  to  ascertain  what  the  price 
was  at  which  that  property  was  sold,  the  one  that  Heurich 
bought?  A.  I  have  a  record  of  it  in  my  office,  Mr. 
Schwartz. 

Q.  Is  that  property  in  any  way  comparable  to  this  prop¬ 
erty?  A.  Not  at  all. 

Q.  Do  you  know  how  many  square  feet  Heurich  pur¬ 
chased?  A.  They  purchased  two  squares. 

Q.  Do  you  know  what  squares  they  were?  A.  Well,  they 
are  the  squares  east  of  First  Street,  Southwest,  and  just 
south  of  Potomac  Avenue. 

Q.  Will  you  step  down  to  that  plat  and  see  if  they  are 
Square  661  and  Square  663?  A.  (Examining  plat)  Yes, 
that  is  right. 
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Q.  Will  you  mark  that?  A.  They  are  already 
marked  ? 

703  Q.  They  are  already  marked  with  an  “X”;  is 
that  right?  A.  That  is  right. 

Q.  When  those  properties  were  sold  did  they  have  any 
wharfage  facilities?  A.  No,  sir.  Let  me  qualify  that. 

Q.  If  you  know. 

Mr.  Magee:  He  said  to  let  him  qualify  that.  He 
is  entitled  to  tell  us  what  he  knows  about  it. 

By  Mr.  Schwartz: 

Q.  Go  ahead  and  qualify  it.  A.  I  think  I  will  have  to 
say  that  I  don ’t  know  whether  they  had  wharfage  facilities 
or  not. 

Q.  As  a  matter  of  fact,  you  know  they  didn’t  have 
wharfage  facilities?  A.  I  am  under  the  impression  they 
didn’t  have. 

Q.  But  had  pipe  line  facilities  ?  A.  Yes,  pipe  line  facili¬ 
ties.  I  don’t  want  any  conflict  in  that. 

Q.  So  that  property  had  no  wharfage  facilities  but  pipe 
line  facilities,  and  that  vras  in  Squares  661  and  663?  A. 
Yes. 

Q.  Do  you  know  how  many  square  feet  there  is  in 
Square  661?  A.  I  said  approximately  120,000,  and  that 
is  based  on  the  theory  that  the  squares  are  about  300  by 
400  feet. 

704  Q.  If  I  would  tell  you  that  the  number  of  square 
feet  were  125,000  in  Square  661,  would  you  say  that 

is  approximately  correct?  A.  I  would  say  so. 

Q.  Do  you  know  how  many  square  feet  in  663?  A. 
About  the  same  thing.  I  think  it  is  a  little  larger  square. 

Q.  As  a  matter  of  fact,  it  is  a  little  smaller  square,  if 
you  will  look  at  it.  Will  you  step  to  the  map  and  look  at 
it?  A.  That  is  all  right. 
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Q.  Will  you  refresh  your  recollection  and  see  if  Square 
663  contains  92,486  square  feet?  A.  Why,  I  accept  that. 

Mr.  Magee:  I  object.  That  is  not  admissible.  The 
witness  has  testified  as  to  the  price  of  property  we 
are  dealing  with,  but — 

The  Court:  I  overrule  your  objection. 

M r.  Magee :  V ery  well. 

By  Mr.  Schwartz : 

Q.  Do  you  know  what  Heurich  paid  for  those  two  lots 
which  contained  pipe  line  facilities  but  not  wharfage?  A. 
I  have  been  told  from  records. 

Q.  What  do  you  mean,  from  records?  Do  you  have  a 
record  of  the  transaction?  A.  A  copy  for  appraisal 
705  purposes  in  connection  with  this  work  I  do  for  at¬ 
torneys  and  for  the  Federal  Government  and  Dis¬ 
trict  Government,  and  get  Stone’s  Mercantile  Reports,  and 
you  are  familiar  with  the  fact  that  those  reports  give  the 
parties  involved,  sometimes  the  actual  consideration  and 
sometimes  the  revenue  stamps.  If  we  want  to  have  any 
point  verified  we  have  to  get  that  information  to  know  the 
parties  and  to  get  in  touch  with  them.  In  that  particular 
case  I  discussed  it  with  Mr.  R.  0.  Belt,  one  of  the  parties 
involved. 

Q.  Who?  A.  R.  0.  Belt. 

Q.  Who  is  he?  A.  Mr.  Belt  is  a  real  estate  broker  in 
the  Union  Trust  Building.  He  made  a  sale  of  300,000 
square  feet  in  that  point  and  in  that  neighborhood. 

Q.  I  am  asking  you  who  was  Mr.  Belt,  whether  he  was 
involved  in  the  transaction.  Was  he  the  purchaser  of  it? 
A.  No. 

Q.  Was  he  the  real  estate  broker  in  the  transaction?  A. 
No.  He  was  one  of  the  parties  interested. 

Q.  So  your  information,  as  to  what  you  inquired  about. 
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was  hearsay,  so  far  as  he  is  concerned.  You  inquired  of 
him  and  got  the  same  information?  A.  Yes,  sir. 

Q.  Do  you  know  Mr.  Kaiser,  who  is  connected 
TOG  with  the  Heurich  Company?  A.  Yes,  sir.  He  man¬ 
ages  the  Christian  Heurich,  Jr.,  Realty  Company  for 
Mr.  Christian  Heurich,  Jr. 

Q.  He  was  the  man,  was  he  not,  who  acted  for  the  Heu¬ 
rich  Company  in  the  purchase  of  that  property?  A.  He 
represented  the  purchaser  and  Mr.  Belt  represented  the 
seller  of  one  of  the  squares. 

Q.  Mr.  Kaiser  is  related  to  the  Heuriehs?  A.  That  is 
right. 

Q.  And  he  was  the  one  who  acted  for,  and  he  is  a  rep¬ 
resentative  and  official  of,  the  Heurich  Company?  A.  That 
is  correct. 

Q.  Now,  I  asked  you  if  you  ever  inquired  of  the  Heurich 
Company  what  the  purchase  price  was  of  Square  661  con¬ 
taining  125,000  square  feet  with  pipe  line  facilities  and  not 
wharfage?  A.  I  think  Mr.  Kaiser  told  me  just  as  Mr. 
Belt  did. 

Q.  Did  Mr.  Kaiser  tell  you  that  the  price  for  Square 
661,  containing  125,000  square  feet  without  wharfage  and 
with  pipe  lines,  was  $110,000?  A.  Well,  the  number  of 
square  feet  at — 

Q.  (interposing)  Just  answer  the  question.  I  don’t 
want  you  to  do  any  calculating  now.  We  can  do  that  later. 
A.  You  asked  me  if  I  knew  how  many  feet  and  the  price 
that  was  paid. 

Q.  You  said  you  discussed  this  matter  with  Mr. 
707  Kaiser,  and  I  asked  you  whether  or  not  you  ascer¬ 
tained  from  Mr.  Kaiser  that  for  Square  661,  con¬ 
taining  125,000  square  feet,  the  price  was  $110,000.  A.  To 
the  best  of  my  recollection  his  answer  to  me  was  that  he 
paid  approximately  90  cents  a  foot.  That  is  what  I  was 
trying  to  figure  here,  to  figure  that  out. 


35G 


Q.  And  with  reference  to  Square  663,  which  contains 
pipe  line  facilities  but  not  wharfage,  and  contained  92,4S6 
square  feet,  did  you  ascertain  that  he  paid  $75,000  for  that  ? 
A.  No.  I  have  in  mind  that  the  figure  mentioned  by  both 
Mr.  Belt  and  Mr.  Kaiser  was  approximately  90  cents  a  foot. 

Q.  90  cents  a  foot?  A.  That  is  what  I  have  in  mind. 

Q.  And  at  90  cents  a  foot,  92,000  feet  would  be —  A.  (in¬ 
terposing)  81  instead  of  75. 

Q.  It  would  be  81  instead  of  75?  A.  Yes. 

Q.  So  that  he  paid  just  slightly  less  than  that?  A.  Yes. 

Q.  Your  impression  was  that  he  paid  90  cents  and  it  ran 
just  a  little  less  than  90  cents  a  foot?  A.  Yes. 

The  Court:  How  much  longer  will  you  be  with 
this  cross-examination? 

Mr.  Schwartz:  Not  much  longer,  your  Honor. 

708  The  Court:  I  have  counsel  waiting  to  take  up  a 
motion. 

Mr.  Schwartz:  I  would  like  to  finish  with  this  wit¬ 
ness  if  I  may. 

The  Court :  All  right. 

By  Mr.  Schwartz: 

Q.  Now,  if  someone  came  along  and  saw  this  property 
which  you  figure  at  55  cents  a  foot,  and  made  an  offer  of 
55  cents  a  foot,  would  you  say  that  was  a  pretty  fair  offer 
for  this  real  estate?  A.  When  I  put  55  cents  a  foot  on 
there,  I  said  in  my  opinion  that  was  a  fair  market  value. 

Q.  If  someone  offered  55  cents  a  foot  that  would  be  a 
pretty  fair  figure?  A.  Yes. 

Q.  How  many  square  feet  did  you  figure  in  that  area, 
in  that  square?  A.  I  figure  the  total  area  is  about  61,000 
square  feet. 

Q.  Have  you  taken  cognizance  of  the  fact  that  included 
in  that  property  are  alleys?  A.  Yes.  I  am  quite  familiar 
with  them. 
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Q.  What  is  the  practice  with  respect  to  the  matter  of' 
closing  alleys  when  you  own  all  of  the  property  abutting 
upon  the  alley?  A.  Well,  the  alleys  in  all  probability  canj 
be  closed. 

Q.  Well,  that  is  good  practice,  is  it  not?  A.  Yes, 

709  if  you  own  the  entire  square. 

Q.  Do  you  know  what  the  cost  or  expense  roughly 
is  in  connection  with  closing  an  alley?  A.  Very  small. 

Q.  Approximately  what  ?  A.  I  would  say  $50  or  $75. 

Q.  Yes.  So  that  by  the  expenditure  of  $50  or  $75  the  i 
number  of  square  footage  in  this  property  could  be  in¬ 
creased  for  sixty-some  thousand  to  how  many  feet,  if  you  I 
know?  A.  I  have  not  estimated  in  this  case  the  area  of 
those  alleys. 

Q.  The  alleys  embrace  approximately  10,000  square  | 
feet,  do  they  not?  A.  Yes,  sir.  But  there  is  still  an  out¬ 
standing  corner  lot. 

Q.  I  am  not  speaking  of  the  corner  lot.  This  shows  the 
property  which  was  to  be  sold  to  Mr.  Friedman,  does  it  , 
not?  This  is  a  plat  of  it. 

Mr.  Magee:  Does  it  show  the  property  that  I 
described  to  you,  Mr.  Savage? 

A.  I  would  rather  refer  to  the  other  plat. 

By  Mr.  Schwartz: 

Q.  Let  us  look  at  the  plat.  This  is  already  computed 
and  shows  approximately  70,000  square  feet.  A.  Yes,  but 
that  plat  doesn’t  show  the  alleys,  but  it  shows  this 

710  corner  lot. 

Q.  That  is  being  excluded?  A.  Is  being  ex¬ 
cluded. 

Q.  So  that  if  you  include  the  alleys  the  number  of  square 
feet  which  could  be  acquired  by  the  purchaser,  by  the  ex¬ 
penditure  of  approximately,  I  think  you  said,  $70,  would 
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be  all  of  this  ground  shown  on  this  plat  which  is  estimated 
at  70,000  square  feet.  That  is  true,  is  it  not?  A.  Yes. 

Q.  And  in  your  opinion,  without  wharfage  and  the  pipe 
lines,  it  would  be  worth  about  50  cents  a  foot?  A.  With¬ 
out  the  wharfage  and  pipe  lines. 

Q.  That  would  be  approximately  $35,000  for  70,000 
square  feet?  A.  Yes. 

Q.  And  not  a  price  above  $35,000?  A.  Let  us  get  the 
exact  figure  down  there. 

Q.  Let  us  figure  it  at  55  cents.  A.  At  55  cents  it  would 
be  $33,568. 

Q.  An  offer  of  that  amount  would  be  a  fair  offer  for 
that  property?  A.  Yes. 

Q.  With  pipe  lines,  zoned  industrial,  and  with  wharf¬ 
age  facilities,  the  title  to  the  property  being  good  and  clear 
and  free  of  any  encumbrance?  A.  No.  If  you  are 
711  going  to  include  your  pipe  lines  and  if  you  are  go¬ 
ing  to  include  your  wharfage  there.  I  expressed  in  my  ap¬ 
praisal  that  there  should  be  a  slight  additional  value. 

Q.  What  would  that  be?  A.  Why,  considering  that, 
the  land  should  be  worth  60  cents  a  foot,  or  $36,620,  and 
that  is  why  I  didn't  want  you  to  take  $35,000  and  say  “ ap¬ 
proximately.  ” 

Q.  You  base  that  on  the  number  of  feet  if  you  exclude 
the  alleys?  That  is  right. 

Q.  I  am  asking  you,  having  in  mind  that  the  alleys  may 
be  closed  by  the  payment  of  $75,  approximately,  and  that 
should  be  considered  in  figuring  the  value  of  property  by 
the  square  foot,  should  it  not?  A.  Yes. 

Q.  So  that  you  should  increase  your  figure  by  the  num¬ 
ber  of  square  feet  in  that  entire  square,  taking  out  the  one 
corner  lot  which  I  think  was  Lot  11.  A.  That  is  assuming 
that  those  alleys  can  be  closed  and  you  still  have  an  out¬ 
standing  lot  there. 
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Q.  Tlie  corner  lot  is  out  of  the  picture.  We  are  not 
concerned  about  it. 

Mr.  Magee:  But  that  is  in  the  square. 

Mr.  Schwartz:  What  square? 

Mr.  Magee:  1067. 

712  Mr.  Schwartz:  We  didn’t  undertake  to  buy  that 
corner  lot  and  there  is  no  question  about  the  corner 

lot. 

By  Mr.  Schwartz: 

Q.  I  want  to  know,  having  in  mind  that  the  alleys  can 
be  closed  at  an  approximate  expense  of  $75,  whether  you 
should  not  consider  that  and  take  that  into  consideration 
in  fixing  the  amount  of  value.  A.  Only  provided  you  have 
the  consent  of  the  owner  of  the  corner  lot. 

Q.  I)o  you  have  to  get  his  consent?  A.  I  am  sure  you 
will. 

Q.  Look  at  the  alley  and  show  me  whether  the  alley 
touches  Lot  11  in  any  respect,  or  serves  that  corner  lot  in 
any  respect.  Look  at  it.  A.  (examining  plat)  It  does  not 
touch  the  alley. 

Q.  You  said  previously,  did  you  not,  if  you  own  all  the 
property  that  is  around  that  alley  or  surrounds  the  alley — 
A.  (interposing)  If  you  own  all  the  property  in  the 
square. 

Q.  You  mean  you  have  to  own  all  the  property  in  the 
square  in  order  to  have  this  alley  closed?  A.  I  think  the 
Commissioners  might  consider  that. 

Q.  You  say  now  that  you  have  to  own  all  the  property 
in  the  square  to  close  that  alley,  in  your  judgment?  A.  I 
think  that  should  be  considered.  You  have  the  Act. 

713  Q.  A  price  of  $50,000  for  this  property,  that  is, 
all  the  property  except  Lot  11,  with  wharfage —  A. 

(interposing)  A  price  of  what? 

Q.  A  price  of  $50,000.  A.  I  didn't  say  that. 
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Q.  I  am  asking  you.  A  price  of  $50,000  with  pipe  lines, 
with  wharfage,  zoned  industrial,  free  and  clear  of  any  in¬ 
cumbrances,  the  property  in  that  square  with  the  excep¬ 
tion  of  Lot  11,  would  be  a  very  high  offer?  Is  that  right? 

Mr.  Magee:  Just  a  minute.  There  are  different 
times,  if  you  are  going  to  use  prices. 

The  Court:  Of  course,  we  are  speaking  of  1935 
and  January,  1936,  1  understood  from  your  testi¬ 
mony. 

Mr.  Magee:  That  is  right. 

A.  Yes. 

The  Court:  I  think  the  witness  understands. 

By  Mr.  Schwartz: 

Q.  We  are  speaking  about  1935.  Even  at  the  present 
time  that  would  be  a  good  price  for  it? 

Mr.  Magee:  That  is  immaterial. 

Mr.  Schwartz:  I  have  a  right  to  probe  him  about 
that. 

The  Court:  He  is  an  expert. 

A.  1  think  it  would,  yes. 

By  Mr.  Schwartz: 

Q.  You  think  it  would  be  a  big  price  for  It?  A. 
714  Yes. 

Q.  If  I  told  you  now  that  Mr.  Friedman  will  pur¬ 
chase  that  property  right  now  for  $50,000,  all  cash,  and  will 
sign  a  contract  at  this  moment  if  you  can  deliver  wharfage 
facilities,  pipe  lines,  the  property  to  be  zoned  industrial, 
you  think  that  would  be  a  good  price? 

Mr.  Magee:  The  question  is  improper. 

Mr.  Schwartz:  I  make  such  an  offer  right  now,  if 
your  Honor  please. 

The  Court :  I  overrule  the  objection. 
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By  Mr.  Schwartz: 

(,).  Do  you  think  that  that  was  a  fair  offer? 

Mr.  Magee:  Are  you  making  the  offer? 

Mr.  Schwartz:  Yes,  sir:  I  am  making  the  offer, 
and  we  will  buy  it. 

A.  I  will  sav  that  it  is  an  excellent  offer. 

•> 

Mi1.  Schwartz:  That  is  right. 

Mr.  Magee:  This  corporation  doesn't  own  it. 
Mr.  Schwartz:  I  don't  care  who  owns  it.  The 
corporation  never  did  own  it. 

Mr.  Magee:  It  has. 

P>y  Mr.  Schwartz: 

Q.  If  a  fair  offer  was  made  it  would  be  readily  accepted, 
no  matter  by  whom  it  is  owned;  isn't  that  right? 

Mr.  Magee:  I  object.  That  is  not  proper. 

71.')  The  Court:  I  overrule  the  objection. 

A.  1  don't  remember  your  question. 

By  Mr.  Schwartz: 

Q.  If  it  is  a  very  generous  offer,  it  would  he  accepted, 
no  matter  who  owned  it?  A.  Xo,  I  cannot  say  that.  There 
are  people  to  whom  I  have  made  generous  offers  for  prop¬ 
erty  and  they  still  refused  to  sell. 

(t).  You  are  in  the  real  estate  business.  And  we  are 
making  our  own  offer. 

Mr.  Magee:  What  was  that  last  remark?  Was 
that  a  question?  I  didn't  hear  it. 

Mi-.  Schwartz:  That  was  not  a  question.  That 
was  an  offer  in  open  court. 

Mr.  Magee:  What  is  this  offer? 

Mr.  Schwartz:  You  can  understand  plain  Eng¬ 
lish,  Mr.  Magee;  $50,000  cash. 

The  Court:  What  do  you  want  to  do  about  it? 

Mr.  Magee:  I  don't  want  to  do  anything. 
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The  Court:  All  right;  drive  on. 

Mr.  Schwartz:  I  have  no  further  questions. 

RE-DIRECT  EXAMINATION  by  Mr.  Magee: 

#  *  #  •  * 

710  Q.  What  can  you  tell  us  about  grades  with  re¬ 
spect  to  Square  1067  ? 

The  Court:  He  has  told  you  that.  The  question 
was  not  designed  to  bring  that  out. 

Mr.  Magee:  If  it  has  come  in,  I  won't  bring  it  out. 
A.  The  grade  is  one  thing  you  have  to  take  into  con¬ 
sideration  when  building  on  it. 

Q.  Did  that  have  anything  to  do  with  the  price  of  55 
cents  a  foot  ?  A.  Yes,  sir. 

*  #  •  #  • 

721  Q.  Was  Square  1067  ever  listed  with  you  for  sale? 
A.  Yes. 

Q.  Were  you  ever  able  to  make  a  sale  of  it? 

Mr.  Schwartz:  Just  a  moment.  I  object  to  that. 
The  Court :  If  he  ever  made  a  sale,  he  would  not 
be  here,  either. 

Mr.  Magee:  We  would  not,  your  Honor.  You  are 
right. 

The  Court:  I  overrule  the  objection.  Did  you 
ever  make  a  sale? 

A.  No,  sir. 

*  *  •  •  • 

RE-CROSS  EXAMINATION  by  Mr.  Schwartz: 

Q.  Two  other  questions  with  reference  to  grade:  You 
say  that  this  property,  the  grade  of  this  property  is  down 
at  L  Street?  A.  Fourteenth  and  L. 

Q.  It  extends  down  toward  the  railroad  track?  A.  Yes, 
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Q.  One  of  the  things  you  considered  was  the  mat-  j 
722  ter  of  the  necessity  of  placing  some  sort  of  a  wall  on 
it,  you  said?  A.  I  have  to  consider  that  the  rough¬ 
ness  of  that  tract  detracts  from  its  salability. 

Q.  In  other  words,  the  matter  of  support  for  that  j 
ground  is  one  of  the  elements  to  be  considered? 

Mr.  Magee:  He  didn’t  say  anything  about  sup-  j 
ports. 

The  Court:  He  said  something  about  erecting  j 
walls. 

Mr.  Magee:  He  mentioned  erecting  walls  but  not 
supports. 

A.  That  is  one  of  the  things  a  possible  purchaser  might 
bea-  in  mind. 

By  Mr.  Schwartz: 

Q.  In  other  words,  the  property  there  has  to  be  kept 
down  to  a  grade,  or  there  has  to  be  some  sort  of  wall  or 
something  erected  to  hold  the  property  in  place?  A.  That 
is  right. 

Q.  Otherwise  there  would  be  a  constant  seepage  on  that 
land  on  the  low  point  which  is  toward  the  railroad  tracks? 
A.  That  is  right. 

Q.  That  is  a  rather  hazardous  situation,  particularly  in 
view  of  the  presence  of  the  railroad  tracks  to  the  south  of 
this  property?  A.  Yes. 

#  *  •  •  • 

658  Thereupon 

DOROTHY  K.  MARTIN  was  called  as  a  witness 
by  the  plaintiff  and,  having  been  first  duly  sworn,  was  ex¬ 
amined  and  testified  as  follows : 

Direct  Examination  by  Mr.  Magee : 

Q.  Miss  Martin,  will  you  tell  us  your  full  name?  A. 
Dorothy  K.  Martin. 
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Q.  What  position  do  you  occupy  at  present,  Miss  Mar¬ 
tin?  A.  I  am  the  recording  clerk  in  the  office  of  the  Com¬ 
missioners  of  the  District  of  Columbia. 

Q.  In  compliance  with  a  subpoena  issued  to  the  Com¬ 
missioners,  do  you  produce  certain  documents  here  this 
morning?  A.  Yes,  sir. 

Q.  Will  you  produce  those  documents? 

(The  witness  produced  certain  documents.) 

Q.  The  documents  which  I  have  received  from  you,  Miss 
Martin,  are  they  the  original  records  of  the  president  of 
the  Board  of  Commissioners,  particularly  a  letter  dated 
July  6,  1935,  and  enclosures,  pertaining  to  H.  R.  S663,  74th 
Congress,  1st  Session?  A.  Yes,  they  are. 

#  *•  •  •  # 

731  Q.  Miss  Martin,  in  pursuance  of  a  subpoena  did 
you  bring  with  you  the  minutes  of  the  Commission¬ 
ers  of  the  District  of  Columbia  for  July  5,  1935?  A.  Yes, 
I  did  (indicating  a  book). 

Q.  Will  you  locate  the  minutes  for  me,  please? 

(The  witness  opened  the  book  to  a  certain  page.) 

Q.  Can  you  locate  that  portion  of  the  minutes  which 
pertains  to  the  Commissioners’  report  of  July  6,  1935, 
to  Congress,  which  has  been  identified  heretofore  as  Plain¬ 
tiff’s  Exhibit  No.  31?  A.  At  page  S81  of  the  min- 

732  utes  of  July  5,  1935. 

Q.  This  entry  is  the  entry  of  the  Commissioners 
entered  in  the  regular  course  of  business  pertaining  to  the 
report  of  July  6,  1935?  A.  Yes,  sir. 

Q.  Can  you  identify  Plaintiff’s  Exhibit  31  as  being  the 
report  which  is  referred  to  in  the  minutes?  A.  Yes. 

Q.  This  is  the  report  of  the  Commissioners?  A.  Yes. 

Q.  Which  is  referred  to  in  the  minutes?  A.  Yes. 

Mr.  Magee:  If  your  Honor  please,  I  would  like 
to  offer  in  evidence — I  can’t  offer  the  book  here — 
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this  excerpt  from  the  minutes,  this  report  which  is 
referred  to  in  the  docket,  as  a  part  of  the  plaintiff’s 
case. 

Mr.  Schwartz:  If  your  Honor  please,  I  object  to 
that  upon  this  ground:  Those  minutes  are  merely 
the  recommendations  of  the  Commissioners  to  the 
Congress  with  respect  to  the  legislation  wdiich  Con¬ 
gress  passed  affecting  pipe  lines  exclusively.  I  don’t 
think  it  makes  a  bit  of  difference  whether  the  Com¬ 
missioners  recommended  that  Congress  pass  legis¬ 
lation  concerning  pipe  lines  or  not.  We  know  they 
passed  that  legislation,  and  that  is  not  an  issue  here. 
I  don’t  see  what  all  this  has  to  do  with  it,  and  I  ob¬ 
ject  to  it  upon  that  ground. 

The  Court:  Of  course,  normally  the  minutes  of 
a  municipal  corporation  are  admissible  in  evidence, 
notwithstanding  the  statute  of  1938.  They  were  ad¬ 
missible  before  that  if  they  are  relevant. 

Mr.  Magee:  That  is  right. 

The  Court:  Your  objection  is  on  the  ground  of 
their  being  irrelevant? 

Mr.  Schwartz :  They  are  irrelevant.  They  do  not 
pertain  to  any  issue  here.  We  have  raised  no  ques¬ 
tion  that  Congress  passed  this  legislation.  All  that 
those  minutes  do  is  to  show  that  the  Commissioners 
at  a  meeting  agreed  to  recommend  that  Congress 
pass  this  legislation,  which  w’e  know  that  Congress 
passed,  about  which  there  is  no  question  at  all. 

The  Court:  Let  me  see  the  book.  I  overrule  the 
objection.  You  may  read  it  into  the  record. 

Mr.  Magee:  I  would  like  to  read  the  minutes  into 
the  record. 

The  Court:  Then  she  can  take  the  book  back. 

Mr.  Magee:  That  is  what  I  intend  to  do. 
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The  Court:  Mr.  Reporter,  you  get  the  part  that 
he  reads  from  the  book,  because  the  book  will  be 
returned  to  Miss  Martin. 

Mr.  Schwartz:  May  I  interrupt  for  a  moment? 
I  am  not  sure,  but  it  seems  to  me  that  in  previous 
testimony  there  was  some  question  about  what  was 
put  in  the  minutes;  whether  it  was  a  letter  or  wheth¬ 
er  the  letter  were  something  written  and  the  minutes 
734  were  different  than  the  letter.  I  don’t  remember 
whether  the  letter  was  received  in  evidence. 

The  Court :  It  was  not. 

Mr.  Schwartz:  It  was  not  received? 

The  Court:  That  is  right. 

Mr.  Magee:  Ladies  and  gentlemen  of  the  jury, 
I  read  to  you  from  the  minute  book  No.  56  of  the 
Commissioners  of  the  District  of  Columbia,  first  at 
page  877,  which  shows  that  this  is  a  meeting  of  the 
Commissioners  of  the  District  of  Columbia. 

“Executive  Office,  Washington.  Friday,  July  5, 
1935.  Present:  Commissioner  Melvin  C.  Hazen, 
President  of  the  Board;  Captain  Howard  F.  Clark, 
Corps  of  Engineers,  U.  S.  A.,  Assistant  Engineer 
Commissioner,  acting  in  the  absence  of  Commission¬ 
er  J.  I.  Sultan,  Corps  of  Engineers,  U.  S.  A. ;  and  R. 
M.  Brennan,  Secretary  of  the  Board.  Commissioner 
George  E.  Allen  was  absent  from  the  District.  The 
Board  met  at  10  o’clock  a.  m.’’ 

And  I  read  further  from  page  881,  the  portion 
of  the  minutes  identified  by  the  witness,  as  follows: 

“The  Commissioners  directed  that  a  report  rec¬ 
ommending  a  substitute  bill  for  H.  R.  8663,  74th 
Congress,  1st  Session,  ‘A  Bill  to  permit  construc¬ 
tion,  maintenance,  and  use  of  certain  pipe  lines  for 
petroleum  and  petroleum  products  in  the  District 
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and  for  wharfage  facilities  in  connection  therewith,’ 
be  sent  to  the  chairman  of  the  House  Committee  on 
733  the  District  of  Columbia  (L.  R.  2760  55  Public  11  C. 
0.)  (L.  S.  344,594  C.  0.).” 

Now  I  read  in  evidence  Plaintiff’s  Exhibit  31, 
ladies  and  gentlemen,  which  is  the  letter  report  of 
July  6,  1935,  addressed  to — 

Mr.  Schwartz:  I  object  to  that. 

Mr.  Magee:  I  thought  that  was  all  received. 

The  Court:  I  understood  that  the  witness  iden¬ 
tified  that  letter  as  the  letter  referred  to  in  the  min¬ 
utes. 

Mr.  Magee:  Yes,  your  Honor.  That  is  the  re¬ 
port. 

Mr.  Schwartz:  The  minutes  speak  for  themselves. 
That  is  all  they  show. 

The  Court :  Let  me  see  the  book  again. 

By  the  Court : 

Q.  Did  you  say,  Miss  Martin,  that  the  report  referred 
to  in  these  minutes  was  Plaintiff’s  Exhibit  31?  A.  Yes, 
sir.  I  did. 

The  Court:  These  minutes  refer  to  the  report. 

Mr.  Schwartz:  This  is  a  report.  May  I  see  those 
minutes  again? 

Do  I  understand  that  it  is  the  contention  of  my 
adversary  that  the  letter  from  Hon.  Mary  T.  Nor¬ 
ton,  dated  July  6,  1935,  marked  “Plaintiff’s  Exhibit 
No.  31,”  is  the  report  that  is  referred  to  in  this  reso¬ 
lution? 

Mr.  Magee:  Have  you  finished  your  question? 
736  Mr.  Schwartz:  I  am  asking  you. 

Mr.  Magee:  Oh,  you  are  asking  me  a  question? 

Mr.  Schwartz:  Yes. 
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Mr.  Magee:  I  am  sorry.  I  will  answer  it  if  I  can. 

Mr.  Schwartz:  Read  it  to  him,  if  you  please. 

(The  reporter  read  Mr.  Schwartz’s  question.) 

Mr.  Magee:  That  is  my  contention.  It  is  the  re¬ 
port  referred  to  in  the  docket  and  sent  to  Congress 
on  this  legislation,  and  the  witness  has  so  testified. 

Mr.  Schwartz:  May  I  ask  a  preliminary  question 
of  the  witness? 

The  Court:  Yes. 

By  Mr.  Schwartz: 

Q.  Do  you  know  whether  the  report  referred  to  in  that 
resolution  is  that  letter  marked  1  ‘Plaintiff’s  Exhibit  31,” 
or  is  it  this  report  dated  July  5  from  the  Corporation 
Counsel  (showing  two  papers  to  the  witness)  ?  A.  I  don’t 
quite  understand.  I  know  this  minute  was  taken  from — 

Q.  I  am  asking  you  whether  or  not  the  report,  whether 
this  resolution  purports  to  recommend,  purports  to  refer 
to  a  report.  I  want  to  know  whether  the  report  referred 
to  therein  is  the  report  contained  in  the  memorandum 
signed  by  the  Corporation  Counsel  or  the  paper  marked 
“Plaintiff’s  Exhibit  31,”  if  you  know?  A.  No;  I 
737  am  sorry.  I  don’t  quite  understand  you. 

Mr.  Magee:  She  doesn’t  understand  your  ques¬ 
tion. 

Mr.  Sclrwartz:  Perhaps  I  can  make  it  clearer. 

A.  (continued)  What  I  tried  to  tell  you  is  that  the 
minutes  w’ere  copied  from  this  letter.  I  don’t  understand 
the  other. 

By  Mr.  Schwartz: 

Q.  I  don’t  understand  you.  You  testified  to  it  the  other 
day.  What  I  am  asking  you  is  this:  The  Commissioners 
directed  that  report  recommending  a  substitute  bill  for 
H.  R.  8663,  74th  Congress,  be  sent  to  the  chairman  of  the 
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House  Committee.  Now  I  want  to  know  whether  or  not 
the  report  that  is  referred  to  in  that  resolution  is  this  re¬ 
port  by  the  Corporation  Counsel  to  the  Commissioners,  or 
whether  it  is  the  letter  marked  “Plaintiff’s  Exhibit  31.” 
A.  It  is  this  (indicating). 

Q.  By  “this”  you  mean  Plaintiff’s  Exhibit  31?  A.  I 
will  show  you  how  I  identify  it.  By  that  number  (indicat¬ 
ing),  that  file  number,  corresponding  to  that  file  number 
(indicating),  and  the  letter  corresponding  to  that  number. 
So  therefore  this  is — 

Mr.  Schwartz:  That  is  what  I  wanted  to  know. 
Thank  you  very  much. 

Mr.  Magee:  Now  may  I  proceed? 

The  Court:  Yes. 

738  May  I  look  at  that  letter? 

(The  letter  referred  to  was  handed  to  the  Court.) 

The  Court:  I  notice  that  the  bill  as  finally  en¬ 
acted  was  Senate  3270  and  this  is  H.  R.  8663. 

The  Witness:  The  substitute  bill.  That  was  the 
number  of  it. 

By  the  Court: 

Q.  That  was  the  substitute  bill?  A.  That  is  the  sub¬ 
stitute,  the  Senate  bill. 

Q.  The  Senate  bill  is  the  substituted  bill?  A.  Yes,  sir. 

Q.  This  was  a  letter  addressed  to  Mrs.  Norton  of  the 
House  of  Representatives?  A.  Yes,  sir. 

Q.  She  could  not  substitute  a  bill  for  their  Senate  num¬ 
ber,  could  she?  A.  I  am  afraid  I  can’t  discuss  that,  be¬ 
cause  I  am  not  familiar  with  that  part  of  the  legislation. 

The  Court :  Do  you  gentlemen  know  whether 
there  was  a  bill  pending  in  the  Senate  of  the  same 
general  character? 
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Mr.  Schwartz:  I  don’t  know  of  any. 

Mr.  Magee:  You  mean  the  bill  pending  in  both 
places,  the  House  and  the  Senate?  Yes. 

The  Court:  And  the  Senate  bill  was  finally  en¬ 
acted  into  law? 

739  The  Witness:  Yes.  The  Senate  bill  was  enacted 
into  law. 

The  Court:  And  the  House  bill  was  not? 

The  Witness :  I  do  not  know.  I  could  not 
say.  I  didn’t  look  for  that.  I  merely  thought  I  was 
going  to  testify  about  these  minutes. 

Mr.  Schwartz:  The  ground  of  my  objection  is, 
if  your  Honor  please,  that  with  reference  to  this 
letter,  the  same  as  with  reference  to  those  minutes, 
the  preliminary  steps  which  took  place  are  inad¬ 
missible  and  irrelevant,  because  the  ultimate  thing 
is  just  what  Congress  did. 

The  Court:  I  overrule  the  objection.  You  may 
read  it  into  evidence. 

Mr.  Magee:  Plaintiff’s  Exhibit  31,  ladies  and 
gentlemen,  is  a  letter  dated  July  6,  1935,  addressed 
to  Honorable  Mary  T.  Norton,  Chairman,  House  Dis¬ 
trict  Committee,  House  of  Representatives,  Wash¬ 
ington,  D.  C.,  and  reads  as  follows : 

“Dear  Madam: 

“The  Commissioners  of  the  District  of  Columbia 
have  the  honor  to  submit  the  following  report  on 
H.  R.  8663,  74th  Congress,  1st  Session,  entitled  ‘A 
Bill  to  permit  construction,  maintenance  and  use  of 
certain  pipe  lines  for  petroleum  and  petroleum  prod¬ 
ucts  in  the  District  of  Columbia  and  for  wharfage 
facilities  in  connection  therewith.’ 

“This  bill  authorizes  and  empowers  the  Commis- 

740  sioners  to  grant  permission  to  the  Decatur  Corpora- 
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tion,  owners  of  part  of  Square  1067,  its  successors 
and  assigns,  to  lay  down,  construct,  maintain  and 
use  pipe  lines  for  the  carriage  of  petroleum  and  its 
products  through  a  portion  of  15th  Street,  Southeast, 
and  further  authorizes  the  Commissioners  to  grant 
permission  to  the  corporation  to  erect  a  wharf  at 
the  end  of  15th  Street,  Southeast,  to  be  used  in  con¬ 
junction  with  the  pipe  line.  Section  2  of  the  bill 
provides  that  the  construction  and  use  shall  be  under 
such  regulations  and  rentals  as  the  Commissioners 
may  make;  and  section  3  provides  against  the  vest¬ 
ing  of  anv  title  or  interest  in  the  land  by  reason  of 
the  use. 

“Square  1067  is  now  zoned  industrial,  60-D  area, 
and  the  Decatur  Corporation  intends  to  install  stor¬ 
age  drums  for  petroleum  products  underground  at 
this  location. 

“Congress  has  at  other  times,  through  appropriate 
legislation,  authorized  the  use  of  streets  for  the 
purpose  of  petroleum  pipe  lines  when  the  utilization 
of  such  public  space  did  not  interfere  with  existing 
or  proposed  underground  construction.  The  Com¬ 
missioners  have  no  objection  to  a  reasonable  use  of 
15th  Street,  Southeast,  for  the  purpose  of  providing 
pipe  lines  from  the  Potomac  River  to  Square  1067, 
but  think  that  the  number  of  lines  should  be  limited 
to  not  more  than  five,  and  they  further  believe  that 
legislation  authorizing  the  erection  of  a  wharf  at 
the  end  of  15th  Street  is  unnecessary,  as  this  matter 
can  be  handled  under  existing  law  by  the  issuance 
of  revokable  permits.  The  Commissioners  believe 
that  this  bill  should  be  changed  to  follow  the  lan¬ 
guage  of  other  acts  of  similar  character,  and  there- 
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fore  recommend  that  the  attached  bill  be  substituted 
for  H.  R.  8663. 

Very  respectfully  yours, 

PRESIDENT, 

Board  of  Commissioners  of  the  District 
of  Columbia.” 


742  By  Mr.  Magee: 

Q.  Who  was  present  of  the  members  at  that  time, 
do  you  know,  Miss  Martin?  A.  Commissioner  Hazen. 

#  *  •  •  • 

Whereupon  WILLIAM  G.  HILL  was  produced  as  a  wit¬ 
ness  on  behalf  of  the  plaintiff  and,  being  first  duly  sworn, 
was  examined  and  testified  as  follows: 

Direct  Examination  by  Mr.  Magee: 

Q.  Mr.  Hill,  will  you  give  us  your  full  name,  please? 
A.  William  G.  Hill. 

Q.  WTiere  do  you  now  live,  Mr.  Hill?  A.  Bethesda, 
Maryland. 

Q.  Where  is  your  business  address?  A.  1114  Vermont 
Avenue. 

Q.  In  what  business  are  you,  Mr.  Hill?  A.  Ford  auto¬ 
mobiles. 

Q.  With  Hill  &  Tibbetts,  that  is  located  at  that  site? 
A.  Yes,  sir. 

Q.  Mr.  Hill,  in  1935  did  you  have  any  interest  in  the 
Decatur  Corporation?  A.  Yes  sir,  I  did. 

743  Q.  What  interest  did  you  have  in  that  corpora¬ 
tion?  A.  Well,  Mr.  Pennybaker  owed  me  some 

money — 

Mr.  Schwartz:  I  object  to  what  Mr.  Pennybaker 
owed. 
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The  Court:  It  is  not  responsive  to  the  question. 
The  question  is,  what  interest,  if  any,  you  had  in 
the  Decatur  Corporation. 

A.  (continued)  I  had  some  shares  of  stock  in  it. 

By  Mr.  Magee: 

Q.  Mr.  Hill,  in  1935  did  you  become  aware  of  the  exist¬ 
ence  of  a  contract  between  the  Decatur  Corporation  and 
Mr.  Friedman  pertaining  to  property  in  Square  1067?  A. 
Well,  Mr.  Pennybaker  brought  the  contract  by  to  show 
me  that  they  had  a  signed  contract  with  Mr.  Friedman; 
and  I  saw  the  contract. 

•  •  •  •  • 

Q.  Now,  did  Mr.  Pennybaker  discuss  the  matter  of 
financing  this  sale  with  you,  Mr.  Hill,  in  1935  ?  A.  In  what 
respect  do  you  mean? 

•  •  •  •  * 

744  Q.  (continued)  Didn’t  he  discuss  any  matter  of 

financing  the  property  with  you  in  1935,  Mr.  Hill? 

A.  I  remember  some  conversation  about  having  to  pay  off 
a  loan,  but  I  couldn ’t  understand  why  it  was  necessary  to — 

•  *  •  •  • 

745  Q.  Was  anything  further  said,  Mr.  Hill?  A.  In 
respect  to  financing  the  property? 

Q.  About  the  financing  of  the  property.  Yes,  sir.  A. 
Well,  I  knew  that  he  had  to  raise  a  certain  amount  in  a 
few  days.  That  is  my  remembrance  of  it. 

•  •  •  •  • 

Q.  What  arrangements  were  made  with  you  concerning 
financing,  if  any,  Mr.  Hill,  in  1935?  A.  Well,  I  said  I  was 
sure  we  could  arrange  for  it. 

•  •  •  •  • 
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748  CROSS  EXAMINATION  by  Mr.  Schwartz: 

Q.  Mr.  Hill,  I  understood  you  to  add  when  you 
answered  one  of  the  questions,  that  there  was  some  talk 
about  the  matter  but  that  no  arrangements  were 

749  actually  made.  Isn’t  that  right?  A.  Well  it  was 
not  necessary  at  the  time. 

Q.  I  wish  you  would  answer  the  question. 

Mr.  Magee:  He  has  answered  it. 

Mr.  Schwartz:  No.  He  has  not  answered  it.  I 
want  him  to  answer  my  question  precisely. 

By  Mr.  Schwartz: 

Q.  Mr.  Hill,  I  understood  you  to  say  that  no  arrange¬ 
ments  were  actually  made.  Is  that  right — yes  or  no?  A. 
No. 

Q.  Now,  when  did  this  so-called  mention  of  the  sub¬ 
ject  occur?  What  month  or  vrhat  year?  Was  it  1935  or 
1936?  A.  Well,  it  was  during  the  time — 

Q.  Have  you  answered? 

Mr.  Magee :  He  is  answering  the  question  as  best 
he  can.  Why  don’t  you  permit  him  to  finish? 

The  Court:  Please  don’t  interrupt  the  cross-ex¬ 
amination. 

Mr.  Magee:  All  right,  your  Honor.  He  doesn’t 
let  the  witness  answer. 

The  Court:  Please  don’t  interrupt  the  cross- 
examination. 

By  Mr.  Schwartz: 

Q.  Now,  Mr.  Hill,  was  it  in  1936  or  was  it  in  1935,  if 
you  remember?  A.  I  would  not  know  whether  it  was  win¬ 
ter  or  summer,  as  far  as  the  time  is  concerned.  But  I  re¬ 
member — 

Q.  I  will  come  to  that.  You  say  you  don’t  remem- 

750  ber  whether  it  was  in  the  winter  or  the  summer.  Do 


you  remember —  A.  As  I  remember,  it  was  sub¬ 
sequent  to  the  time — 

Q.  What?  A.  The  only  time  that  I  know  of  is  subse¬ 
quent  to  the  time  that  all  this  occurred  after  I  saw  the 
contract. 

Q.  That  was  some  time  during  May  that  the  contract 
was  signed,  for  your  information,  on  May  31,  1935.  The 
conversation  occurred  some  time  after  that,  but  it  may  have 
occurred  in  1936;  is  that  right?  A.  No,  it  wasn’t  that 
late. 

Q.  It  was  not  in  1936,  January,  1936?  A.  As  I  remem¬ 
ber  it,  it  was  just  shortly  after  the  time  during  that  time 
that — right  after  I  saw  the  contract. 

Q.  About  the  1st  of  June?  A.  Well,  I  wouldn’t  know 
that.  No.  I  wouldn’t  say  the  1st  of  June.  This  is  May 
31,  the  date  of  the  contract.  I  would  say  maybe  a  couple 
of  months  after  that. 

Q.  A  couple  of  months  after  that,  when  the,  after  the 
contract —  A.  After  I  saw  the  contract. 

Q.  Do  you  know  how  soon  after  the  signing  of  the  con¬ 
tract  you  saw  it  ?  A.  I  imagine  it  was  right  away. 

Q.  Right  away?  A.  Right  at  the  time. 

751  Q.  You  think  it  was?  If  the  contract  was  signed 
at  the  end  of  May,  your  impression  is  that  it  was 
a  couple  of  months  after  that?  A.  Well,  in  the  interim — 
immediately  I  saw  Mr.  Letzkus  and — 

Q.  I  am  not  asking  you  about  whom  you  saw.  I  am 
asking  you  whether  or  not  it  was  a  few  months  after  May 
31, 1935.  You  know  enough  to  be  able  to  answer  that,  don’t 
you,  Mr.  Hill?  A.  I  hope  so. 

Q.  Yes.  Now,  when  was  it?  A.  I  would  say  it  might 
have  been  a  month,  might  have  been  two  months,  might 
have  been  three  months. 


Q.  Might  have  been  four  months?  A.  Well,  I  don’t 
think  it  was  four  months.  I  don’t  think  it  was  that  long. 

Q.  You  think  it  was  either  one,  two,  or  three  months? 
Is  that  your  best  recollection?  A.  Yes,  sir. 

Q.  At  that  conversation — that  was  the  only  conversa¬ 
tion  on  that  particular  subject  that  you  had  with  Mr.  Pen- 
nybaker  on  that  precise  question,  or  was  there  more  than 
one  conversation?  A.  I  recall  two  or  three  times  we  spoke 
of  that. 

Q.  Two  or  three  times?  When  was  the  second  conversa¬ 
tion?  How  many  months  afterwards?  A.  I  really  don’t 
know. 

752  Q.  Was  the  first  conversation  one,  two,  or  three 
months  afterwards ;  that  is  to  say,  the  last  conversa¬ 
tion;  or  did  they  all  occur  within  a  three  months’  period,  if 
you  know?  A.  Well,  I  would  say  they  all  occurred  within 
the — 

Q.  Three  months?  A.  Yes. 

Q.  Now,  actually  no  arrangements  were  made;  is  that 
right?  A.  No.  I  didn’t  definitely  make  any  arrangements. 

Q.  You  had  no  understanding  with  him  or  arrange¬ 
ment  for  financing  this  transaction,  but  he  mentioned  it  to 
you,  and  it  was  a  subject  being  mentioned  and  that  is  all? 
Is  that  right?  A.  It  was  so  asinine  to  me. 

Q.  I  didn’t  ask  you  whether  it  was  asinine.  I  asked 
you  about  the  conversation.  A.  I  told  him  I  was  sure  we 
could  arrange  it. 

Q.  You  told  him  you  were  sure  you  could  arrange  it? 
A.  Yes. 

Q.  But  actually  no  arrangement  was  made  by  you?  A. 
No,  sir.  I  didn’t — 

Q.  Were  you  in  a  position  with  your  own  resources  to 
have  raised  the  necessary  money?  A.  I  don’t  think  the 
resources  would  enter  into  it. 

The  Court :  He  asked  you  the  question. 
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Mr.  Schwartz:  I  asked  you  the  question.  Just 
answer  it. 

753  A.  (continued)  Yes.  I  am  sure  I  could  have  ar¬ 
ranged  the  financing. 

Q.  With  your  own  resources?  A.  Yes,  sir. 

Q.  Do  you  know  how  much  money  it  would  require?  A. 
It  was  around  $30,000.  Around  that,  I  think.  It  was  a 
right  good  sized  figure. 

Q.  Around  $30,000  that  was  required?  A.  It  was 
around  that.  Now,  I  could — I  just  remember  it  vaguely, 
but  I  know — 

Q.  How  did  you  contemplate  that  you  were  going  to 
raise  such  funds  if  vou  had  been  called  on  to  raise  them? 
A.  I  think  that  is  what  a  bank  is  for — to  make  arrange¬ 
ments  like  that. 

The  Court:  No.  He  asked  vou  how  vou  contem- 
plated  that  you  were  going  to  raise  the  funds,  Mr. 
Hill. 

A.  (continued)  Well,  a  bank  would  be  the  first  thing 
I  would  go  to.  That  is  what  I  always  have. 

By  Mr.  Schwartz: 

Q.  Did  you  plan  to  raise  this  through  your  own  individ¬ 
ual  resources  or  through  the  resources  of  Hill  &  Tibbets? 
A.  Individually.  Hill  &  Tibbetts  didn’t  enter  into  it. 

Q.  What  individual  sources  did  you  have?  What  line 
of  credit  did  you  have  at  a  bank?  What  bank  did 

754  you  intend  to  go  to  individually  in  1935?  A.  My 
bank  has  never  turned  me  down  on  anything  I  have 

ever  asked  for. 

Q.  I  asked  you  what  bank  you  would  go  to?  A.  Go 
to  the  Riggs  Bank. 

Q.  The  Riggs  National  Bank?  A.  I  always  dealt  with 
them. 


Q.  What  was  your  line  of  credit  with  the  Riggs  Bank 
personally  in  1935,  unsecured?  A.  Personally  I  have  never 
borrowed  from  them  unsecured. 

Q.  Did  you  have  any  line  of  credit  at  the  Riggs  Na¬ 
tional  Bank  personally?  A.  No.  I  never  asked  them. 

Q.  So,  in  order  to  raise  that  money,  you  would  have 
been  dependent  in  any  event  upon  the  assistance  of  some 
bank?  Isn’t  that  right?  A.  No.  I  know  individuals  that — 

Q.  Did  you  approach  any  individuals?  A.  No.  I  didn’t 
approach  anyone  on  it. 

Q.  Any  individuals  that  you  might  have  gone  to  might 
have  said,  “Yes,”  and  might  have  said,  “No”;  isn’t  that 
right?  A.  If  it  had  been  me  asking — if  anyone  had  asked 
me  for  a  loan  like  that,  I  would  certainly  have  loaned  it. 

Q.  Not  anyone?  You  don’t  mean  anyone?  You  don’t 
mean  that  if  I  had  gone  to  you,  not  knowing  me,  you  would 
have  loaned  it  to  me?  A.  Anyone  that  is  in  busi- 
755  ness,  making  a  business  of  making  loans  on  security 
such  as  that  was.  I  think — 

Q.  Oh,  your  notion  was  that  the  money  would  be  raised 
on  the  security  of  the  real  estate,  is  that  right,  or  on  the 
security  of  a  mortgage  that  Mr.  Friedman  might  give  back? 
Is  that  what  I  understand  you  to  mean?  A.  On  the  se¬ 
curity  of  the  contract.  That  is  what  I  mean. 

Q.  Do  you  know  any  bank  that  loans  money  on  an  un¬ 
performed  contract  which  contains  conditions  which  have 
never  been  completed?  A.  As  far  as  my  arrangements, 
they  were  all  completed,  because  I  helped  to  make  the  ar¬ 
rangements. 

Q.  What  arrangements  did  you  make  about  the  wharf¬ 
age?  A.  I  took  Mr.  Pennybaker  down  and  introduced  him 
to  Commissioner  Hazen  and — 

Q.  And  that  fixed  everything?  A.  Well,  I  remember  an 
article  in  the  paper  where  the  rezoning — 
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Q.  We  are  not  talking-  about  rezoning.  We  are  talking 
about  pipe  lines.  We  are  talking  about  a  condition  with 
reference  to  wharfage.  Do  you  know  whether  or  not  wharf¬ 
age  was  ever  obtained?  Do  you  know  of  your  own  personal 
knowledge  whether  wharfage  was  ever  obtained,  wharfage 
facilities?  A.  I  am  not  sure  whether  there  was  wharfage 
facilities,  but  I  remember  that  everything  had  been  com¬ 
pleted — 

Q.  IIow  did  you  know  that?  I  am  asking  you  about 
your  personal  knowledge.  How  did  you  know  that 
750  of  your  own  personal  knowledge?  Did  you  make 
any  inquiry  about  it  personally,  that  is,  to  see  any 
permits  or  anything  of  that  sort.  A.  No.  I  didn’t  see 
any — 

Q.  Did  you  find  any  listed  in  any  waterfront  prop¬ 
erty?  A.  No.  But  1 — 

Q.  As  a  matter  of  fact,  everything  on  that  you  learned 
from  Pennybaker,  didn’t  you?  A.  No,  sir.  Pennybaker 
and  Mr.  Lambert.  I  went  down  to  the  District  Building — 

Q.  You  say  you  got  it  from  Mr.  Pennybaker.  Do  you 
also  regard  that  as  reliable?  A.  I  would  say  so.  Yes,  sir. 

Q.  What  ?  Do  you  think  so  ?  Have  you  had  many  busi¬ 
ness  dealings  with  Pennybaker?  A.  I  have  known  him 
over  a  period  of  about  twenty-five  years. 

Q.  Are  you  related  to  him?  A.  No,  sir. 

Q.  Pennybaker,  I  think  you  started  to  say,  owes  you 
money ;  is  that  right?  A.  Yes. 

Q.  Did  he  ever  pay  it  back?  A.  He  has  paid  some 
of  it  back.  I  have  made  him  subsequent  loans. 

757  Q.  Has  he  paid  them  back?  A.  Yes,  sir. 

Q.  Do  you  know  what  his  financial  situation  with 
respect  to  judgments  is?  A.  Oh,  yes. 

Mr.  Magee :  This  is  getting  pretty  far  beyond  the 
direct  examination,  your  Honor. 
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A.  (continued)  I  know  his  circumstances. 

The  Court :  I  overrule  the  objection. 

By  Mr.  Schwartz : 

Q.  Now,  his  circumstances,  his  financial  responsibility, 
is  nil,  isn’t  that  right,  Mr.  Pennybaker ’s?  A.  Well,  it  was 
at  the  time. 

Q.  Now,  I  want  to  know  how  you  were — you  just  men¬ 
tioned  a  bank.  As  I  understand  it,  you  didn’t  have  in  your 
own  possession  or  available  from  your  own  resources  $30,- 
000  in  1935  that  you  could  plunk  down  on  the  line?  A.  No. 
I  didn’t  have  it  in  cash. 

Q.  Did  you  have  something  that  you  could  or  were  willing 
to  turn  into  cash  in  order  to  do  that?  A.  Yes.  I  would 
have  been  glad  to  on  a  bona  fide  contract. 

Q.  I  want  to  know  just  what  you  figured  you  were  going 
to  get  if  you  put  your  money  up.  A.  I  wanted  to  help 
all  I  could,  and  I  would  do  anything  that  I  could  to 
help. 

758  Q.  Would  you  have  taken  stock  in  Hill  &  Tibbets 
and  put  it  up  as  collateral  for  a  loan  of  $30,000  to  help 
Mr.  Pennybaker?  A.  Under  the  circumstances  I  would 
have  taken  anything  that  I  had. 

Q.  You  would  have  taken  anything  you  had  to  help 
Mr.  Pennybaker?  A.  Yes,  sir. 

Q.  Did  you  tell  him  that?  A.  Yes.  I  told  him.  I  think 
he  knew  that — 

Q.  He  knew  that  in  1938,  did  he,  too?  He  knew  that 
all  the  time,  didn ’t  he  ? 

Mr.  Magee:  What  is  the  purpose  of  that? 

Mr.  Schwartz :  When  Mr.  Pennybaker  was  on  the 
stand  he  said  that  in  1938  he  had  no  sources  from 
which  he  could  get  the  money. 

By  Mr.  Schwartz: 

Q.  (continued)  Mr.  Pennybaker  knew  all  about  this  in 
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1935,  didn’t  he,  and  consequently  in  1938?  Isn’t  that  so? 
A.  Let  me  have  that  question  again. 

Q.  He  knew  that  you  could  raise  the  money,  that  you 
could  raise  the  money  for  him?  A.  I  would  still  have 
done  what  1  said  I  would  do. 

Q.  What  did  you  say  you  would  do?  A.  I  was  sure 
I  could  arrange  a  loan  for  him  for  his — 

Q.  You  could  arrange  a  loan  for  him?  What 
759  you  have  in  mind  is  this,  Mr.  Hill ;  that  there  was  only 
$10,000  under  the  contract  in  1935  to  be  paid  in  cash? 
Isn’t  that  right?  A.  I  don’t  know. 

Q.  Well,  you  saw  the  contract,  didn’t  you?  A.  I  don’t 
remember.  All  I  remember  it  was  a  contract  of  sale. 

The  Court:  Show  it  to  him  to  refresh  his  recol¬ 
lection. 

Mr.  Schwartz:  Do  you  have  the  contract? 

The  Court:  Here  it  is  (handing  paper  to  Mr. 
Schwartz). 

Mr.  Schwartz:  Here  is  the  contract  (handing  pa¬ 
per  to  the  witness). 

A.  (continued)  I  would  not  remember  the  contract. 

By  Mr.  Schwartz: 

Q.  Do  you  find  it  there?  A.  I  saw  Mr.  Friedman’s 
name  on  the  contract.  That  is  all  I  was  interested  in. 

Q.  You  mean  that  Mr.  Friedman’s  name  is  enough  to 
satisfy  you  that  any  deal  he  was  in  was  good?  A.  Oh, 
ves.  I  am  sort  of  a  friend  of  Mr.  Friedman’s. 

Q.  You  mean  you  thought  you  were  a  friend  of  Mr. 
Friedman’s?  A.  Well,  I  still  deal  with  him. 

Q.  As  a  matter  of  fact,  your  company  in  1935  owed 
him  about  $10,000;  isn’t  that  right? 

Mr.  Magee:  Is  that  relevant,  your  Honor? 

A.  I  don’t  recall. 

Mr.  Schwartz:  This  is  about  his  resources. 

760  The  Court:  Overruled. 
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By  Mr.  Schwartz: 

Q.  Isn’t  that  so?  A.  Well,  I  know  that — 

Q.  Answer  yes  or  no.  A.  I  don’t  know.  I  might  have 
owed — We  owe  a  lot  of  people.  At  that  time  our  accounts 
possibly  were  right  high.  If  you  want  to  know  why,  we 
had  $85,000  in  used  cars  at  the  time,  and  we  took  advantage 
of  every  assistance  that  we  can  get  from  our  creditors 
without  borrowing  money. 

Q.  Why  do  you  do  that?  A.  It  didn’t  affect  our  credit. 

Q.  Didn’t  you  tell  the  Continental  Oil  Company  at  that 
time  that  you  were  hard  pushed  for  cash?  And  that  you 
wanted  to  take  a  little  more  time  with  vour  account?  A. 
I  think  anyone  would  in — 

Q.  That  is  true,  isn’t  it,  that  you  did  take  additional 
time?  Mr.  Letzkus,  you  know,  came  up  from  time  to  time 
to  collect  on  your  account?  A.  Yes,  he  did. 

Q.  In  1935,  and  you  were  going  to  in  1935,  going  to 
raise  $30,000  for  Mr.  Pennybaker,  you  told  him?  A.  Yes. 
That  is  true.  I  told  him. 

Q.  But  you  didn’t  have  any  actual  arrangement 
761  with  him  to  do  that,  did  you  ?  A.  No,  sir. 

Mr.  Magee:  Have  you  finished? 

Mr.  Schwartz:  Wait  a  minute. 

By  Mr.  Schwartz: 

Q.  What  you  figured  on  doing,  when  you  said  you  saw 
Mr.  Friedman’s  signature  on  the  contract,  was  this — isn’t 
that  a  fact — that  there  was  $10,000  to  be  realized  in  cash, 
and  to  raise  the  balance  you  were  going  to  put  up  Mr. 
Friedman’s  note,  which  would  have  been  secured  on  this 
property  by  a  first  mortgage  to  the  bank  of  $40,000,  and 
you  would  have  been  able  to  borrow  an  additional  $20,000 
on  his  note?  Isn’t  that  what  you  intended  doing  and  isn’t 
that  what  you  had  in  mind?  A.  Well,  for  the  time — 

Q.  I  say,  isn’t  that  what  you  had  in  mind?  A.  Well, 
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as  I  remember,  it  was  to  take  lip  the,  pay  off  the  trust  in  the 
interim,  during  the  interim,  that  when  Mr.  Friedman  would 
put  up  the  cash,  I  don ’t  remember  what  he — 

Q.  If  Mr.  Friedman  was  only  putting  up  $10,000  cash, 
where  was  the  other  $20,000  going  to  be  raised  and  paid 
back  in  the  interim  of  a  few  days?  A.  I  didn’t  quite  get 
chat — $10,000  and  $20,000.  What  was — 

Q.  The  cash  payments  on  this  contract,  which 
provided  certain  conditions  to  be  performed  before 
762  it  would  become  a  contract,  that  if  those  conditions 
were  performed,  the  terms  of  sale  were  $10,000  cash, 
if  they  were  performed,  if  those  conditions  occurred  before 
December  31,  1935,  the  terms  were  $10,000  cash,  and  the 
balance  by  a  $40,000  first  trust  on  the  property,  note  of 
Mr.  Friedman.  Isn’t  that  how  you  figured  on  raising  the 
money — was  to  take  his  first  trust  note  and  go  into  the 
bank  and  borrow  on  that  and  raise  money  to  pay  off  the 
mortgage  indebtedness,  which  was  in  excess  of  the  cash 
payment?  A.  Well,  I  don’t  remember — 

Q.  Isn’t  that  what  you  were  intending  to  do?  A.  As  I 
remember  it,  the  arrangements  were  to  pay  off  the  trust 
that  was  on  there. 

Q.  See  if  I  can’t  refresh  your  recollection,  Mr.  Hill. 
Isn’t  it  a  fact  that  what  Mr.  Pennybaker  asked  you  to  do 
and  explained  to  you  was  that  there  was  approximately 
$35,000  in  indebtedness  on  the  property,  together  with 
what  had  to  be  paid  to  the  railroad  company  for  that  strip 
of  ground  which  they  were  selling,  and  the  contract  with 
Mr.  Friedman  involved  the  payment  of  $10,000  in  cash 
and  a  $40,000  note,  due  and  payable  in  one  year  with  in¬ 
terest  at  6  per  cent,  secured  with  a  first  mortgage  on  the 
property;  and  the  conversation  was  that,  only  related  to 
this  subject:  that  since  there  was  only  $10,000  cash  being 
realized  from  Mr.  Friedman,  and  it  was  necessary  to  de- 
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liver  the  property  free  and  clear  of  encumbrance,  that 
you  had  an  additional  twenty-five  or  thirty  thousand, 

763  because  in  addition  to  the  mortgage  indebtedness, 
Mr.  Lambert  had  to  be  paid  off  and  Mr.  Stetson  had 

to  be  paid  off.  So  that  an  additional  $30,000  was  needed 
to  clear  up  the  situation  in  order  to  deliver  the  property 
without  encumbrance  on  it,  that  is,  after  you  utilized  Mr. 
Friedman’s  $10,000.  So  that  it  was  necessary  to  take  Mr. 
Friedman’s  note  for  $40,000  and  realize  $30,000  approxi¬ 
mately  on  it;  and  isn’t  that  what  the  conversation  that  you 
had  with  Mr.  Pennvbaker  related  to,  and  wasn’t  that  what 
you  were  being  asked  to  do — to  see  if  you  couldn’t  finance 
it  with  Mr.  Friedman’s  note?  A.  I  am  sorry.  I  don’t 
remember  those  specific  details. 

Q.  Yes.  But  1  mean,  wasn’t  that  in  substance  what 
occurred?  A.  I  know  it  was  around  $30,000  to  be  raised 
to  pay  off  the  trust  until  a  new  trust  was  put  on.  That 
is  the  way  I  remember  it. 

Q.  And  isn’t  that  what  the  arrangement  was,  substan¬ 
tially,  as  I  have  said  it?  Doesn’t  that  cover  the  picture 
as  well  as  you  can  recall  it  now?  A.  I  don’t  recall  as  a 
matter  of  fact  the  details  that  you  have  given. 

Q.  Wasn’t  that  discussion  along  that  general  line?  A- 
I  wouldn ’t  say.  I  don ’t  know. 

By  the  Court: 

Q.  What  is  your  answer?  A.  I  recall  that  $30,- 

764  000,  that  approximately  $30,000  would  have  to  be  paid 

to  pay  off  the  first  trust  during  the  interim  that  it 
was  settled  to  deliver  the  property  clear  when  a  new  trust 
would  be  put  on. 

By  Mr.  Schwartz: 

Q.  You  knew  also  that  $7,000  approximately  had  to  be 
paid  to  the  railroad  company?  A.  No,  sir.  I  didn’t  know 
that. 
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Q.  You  didn’t  know  about  that?  A.  No. 

Q.  You  said  something  about  using  Mr.  Friedman’s 
signature  on  the  paper.  Wasn’t  it  in  reference  to  hypothe¬ 
cating  the  note  he  was  delivering  secured  on  this  property? 
A.  I  remember  the  contract  that  Mr.  Friedman  had  signed 
and  I  remember  $50,000  was  the  price  of  the  property. 

Q.  And  you  remember,  too,  don’t  you,  that  only  $10,000 
was  paid  in  cash,  to  be  paid  in  cash?  A.  No.  I  don’t  re¬ 
member  that. 

Q.  If  you  looked  at  the  contract,  would  you  be  able 
to  refresh  your  recollection?  A.  I  wouldn’t  recall,  Mr. 
Schwartz. 

Q.  You  can’t  recall?  A.  I  remember  seeing  Mr.  Fried¬ 
man’s  name  on  there,  and  I  don’t  remember  any  details 
of  the  contract  except  it  was  $50,000.  I  remember  that 
very — 

765  Q.  Well,  you  were  going  to  use — you  said,  didn’t 
you,  that  you  were  going  to  use  Mr.  Friedman’s 
name  and  signature  to  get  a  loan  at  the  bank?  Isn’t  that 
so?  A.  Contract  from  Mr.  Friedman?  Yes. 

Q.  What  you  meant  was  that  his  note  could  be  dis¬ 
counted  at  your  bank,  at  the  Riggs  Rank?  A.  No.  I 
wouldn’t  figure  on  discounting  any  note.  I  figured  I  could 
borrow  money  on  a  contract  by  Mr.  Friedman. 

Q.  Does  the  Riggs  National  Bank  ever  loan  money  on 
real  estate  contracts?  Did  you  ever  know  the  Riggs  Na¬ 
tional  Bank  or  any  bank  to  ever  loan  money  on  a  contract 
which  had  conditions  in  it  to  be  performed?  A.  Well, 
they  have  loaned  me  a  whole  lot  more  than  that  without 
any  contract  or  anything. 

Q.  You  have  mentioned  you  were  going  to  borrow  it 
on  the  contract.  Now,  do  you  mean  that  you  were  not  going 
to  borrow  it  on  the  contract  or  were  you?  A.  I  am  sure 
I  could,  with  my  record,  that  I  could  on  my  personal  guar¬ 
antee,  I  could  on  a  bona  fide  contract  for  a  few  days — 
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Q.  You  contemplated  only  a  few — 

The  Court :  Let  him  finish. 

A.  (continued)  It  would  have  been — it  might  have  to 
be  0.  K.’d  by  the  Board  of  Directors.  But  I  have  every 
confidence.  They  have  never  turned  me  down  on  any¬ 
thing. 

766  By  Mr.  Schwartz: 

Q.  Have  you  ever  asked  to  borrow  $30,000  on  a 
personal  note  ?  A.  No,  I  never  had  occasion  to. 

Q.  Only  the  corporation  with  which  you  are  connected 
with  has  sought  to  do  so?  A.  I  look — that  is  what  a  bank 
is  for — to  help  people  out  when  they  need  it.  It  is  like 
borrowing  on  very  good  security.  That  is  the  way  I  looked 
at  it.  I  am  not  a  banker,  but  I  think — 

Q.  And  the  good  security  would  be  Mr.  Friedman ’s  name 
on  a  mortgage  note?  A.  Yes,  sir.  I  think  that  that  is. 

•  #  •  *  • 

812  The  Court:  Have  you  any  documents  to  offer? 

Mr.  McGee:  Yes.  I  would  like  to  offer  at  this 
time,  your  Honor,  the  memorandum  of  September  4. 
1935,  which  the  vice  president  indicated  that  he  has 
approved  and  the  real  estate  agent  has  approved. 

The  Court:  Don’t  summarize  his  testimony. 

Mr.  McGee:  I  beg  your  Honor’s  pardon.  I  offer 
that  in  evidence  at  this  time. 

Mr.  Schwartz:  I  object  on  the  ground  that  it  is 
nothing  more  than  hearsay,  and  that  it  is  an  inter¬ 
company  memorandum  or  approval  of  the  actions 
of  one  officer  directed  to  a  subordinate;  that  it  does 
not  in  itself  involve  the  contract  between  the 
parties.  It  is  just  a  memorandum  which  shows  that 
Mr.  Hulme,  Vice  President  of  the  Company,  and 
the  other  vice  president  of  the  company  took  certain 
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action  in  directing  certain  matters  to  be  done  with 
reference  to  instructions  to  their  subordinates.  No 
part  of  the  contract  or  any  intention  to  ever  be¬ 
come  so. 

The  Court :  Does  not  this  show  the  authority  under 
813  which  the  subordinates  acted? 

Mr.  McGe$ :  Yes. 

Mr.  Schwartz:  Authority  to  do  what? 

The  Court:  The  authority  under  which  the  sub¬ 
ordinates  acted.  I  think  that  is  the  purpose  for 
which  it  is  offered. 

Mr.  Magee :  Exactly,  your  Honor. 

Mr.  Schwartz :  No.  What  your  Honor  said  about 
that,  yes,  in  a  measure ;  but  I  submit  that  he  has  got 
to  show  a  binding  contract. 

The  Court:  What  is  that? 

Mr.  Schwartz:  He  promised  to  show  a  binding 
contract  between  the  railroad  company  and  the  plain¬ 
tiff. 

The  Court :  Yes.  He  is  apparently  showing  it  by 
an  exchange  of  letters  between  a  subordinate  of  the 
Railroad  Company  and  the  agent  of  the  Decatur 
Corporation.  Now,  of  course,  he  will  have  to  show 
that  the  subordinate  had  authority  to  act.  Doesn’t 
that  purport  to  show  that  ? 

Mr.  Schwartz:  I  think  that  that  purports  to  show 
that  the  Railroad  Company  through  its  officers  ap¬ 
proved  recommendations  by  the  subordinate  officers 
to  their  superior  officer.  I  think  it  shows  that.  I 
think  that  to  that  extent  it  shows  that  authority, 
but  that  it  does  not  show  the  contract.  It  does  not 
mention  the  contract. 

The  Court:  Of  course,  a  corporation  has  to  act 
through  its  agents. 
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814  Mr.  Schwartz:  That  is  right. 

The  Court:  You  don’t  contend  that  a  corporation 
cannot  make  a  binding  contract  by  an  exchange  of 
letters,  do  you? 

Mr.  Schwartz :  Oh,  no. 

The  Court:  Providing  that  the  agent  for  the  cor¬ 
poration  is  authorized  to  write  the  letters. 

Mr.  Schwartz :  That  is  right. 

The  Court :  As  I  understand  it,  it  is  offered  now 
solely  for  the  purpose  of  showing  the  authority. 
Is  that  right? 

Mr.  Magee:  Yes.  At  this  time,  your  Honor. 

The  Court:  What  do  you  mean — at  this  time? 

Mr.  Magee:  I  offer  this,  your  Honor,  to  show 
that  our  offer  was  approved  by  the  acting  vice  presi¬ 
dent,  and  that  authority  w'as  given  to  persons  under 
them  to  go  forward  and  close  out  the  sale,  as  the 
vice  president  just  testified. 

The  Court:  That  was  a  letter? 

Mr.  Magee:  Yes.  It  was  a  letter. 

The  Court:  I  don’t  think  I  can  receive  it  for 
the  purpose  of  showing  the  contract  but  only  for 
the  purpose  of  showing  the  authority  under  which 
Weidener,  or  whatever  his  name  was,  acted. 

Mr.  Magee:  Yes.  I  offer  it  for  that  purpose. 

The  Court:  Your  contention  is  that  the  vice  presi¬ 
dent’s  letter  makes  the  contract  binding? 

Mr.  Magee:  Yes,  the  letter  plus  a  fevr  resolutions 
plus  the  memorandum. 

815  Mr.  Schwartz:  Resolutions? 

The  Court:  Of  course,  if  a  responsible  officer  of 
the  corporation  signed  any  letter,  there  is  a  con¬ 
tract. 

Mr.  Magee :  Yes. 
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The  Court:  Provided  that  the  agent  has  au¬ 
thority. 

Mr.  Magee :  Yes. 

The  Court:  Isn’t  that  all  there  is  to  it? 

Mr.  Magee :  That  is  all  there  is  to  it,  your  Honor. 

The  Court:  Then  are  you  offering  that  simply 
for  the  purpose  of  showing  the  authority  of  the 
agent  to  write  that  letter? 

Mr.  Magee:  Yes.  I  will  limit  it  to  that. 

Mr.  Schwartz:  If  that  is  the  sole  purpose  and 
the  only  condition  under  which  it  is  being  offered, 
I  do  not  object  to  it. 

The  Court:  Do  you  have  any  other  purpose? 

Mr.  Magee:  No.  I  offer  it  to  show  the  authority 
of  Weidener  to  deal  with  us,  your  Honor.  I  offer 
it  for  that  purpose. 

Mr.  Schwartz:  Exclusively?  That  is  all? 

Mr.  Magee:  Of  course  I  am  going  to  read  it.  It 
speaks  for  itself. 

The  Court :  But  is  that  your  purpose  ? 

Mr.  Magee :  Yes.  I  will  offer  it  for  that  purpose — 
to  show  the  authority  of  Weidener  to  deal  with  us 
816  in  the  sale  of  this  land  and  the  letters  that  he  wrote 
to  us,  which  followed. 

The  Court :  They  will  be  received. 

(The  papers  referred  to,  being  Plaintiff’s  Exhibit 
No.  10,  was  received  in  evidence.) 

•  •  •  •  • 

Mr.  Magee:  Ladies  and  gentlemen,  this  is  Plain- 
830  tiff’s  Exhibit  10.  This  is  an  exact  copy — 

•  •  •  •  • 
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“THE  PENNSYLVANIA  RAILROAD 
Real  Estate  Department 

Phila.,  Pa.,  September  4th,  1935. 

Washington,  D.  C. — Baltimore  Div. — Pa.  R.  R. — 


Proposed  SALE  by  the  Philadelphia,  Baltimore  and 
Washington  Railroad  Company  to  Decatur  Corpora¬ 
tion  of  property  north  of  tracks,  between  14th  and 
15th  Streets,  consisting  of  three  parcels  having  an 
aggregate  area  of  18,814  square  feet,  more  or  less, 
as  shown  in  yellow  outline  on  the  attached  blue  print 
lettered  *B'  for  the  consideration  of  $6300.00. 

“As  evidenced  by  endorsements  on  my  letter  of 
October  17,  1932,  hereto  attached,  authority  was 
given  to  the  sale  of  the  three  parcels  of  land  men¬ 
tioned  in  the  subject  matter  by  The  Philadelphia, 
Baltimore  and  Washington  Railway  Company  to  De¬ 
catur  Corporation  for  the  consideration  of  $6300.00. 
By  resolution  adopted  by  the  Railroad  Company 
Board  of  Directors  of  March  5,  1934,  the  Trustees 
under  the  Mortgages  of  the  Railroad  Company  were 
requested  to  release  the  three  parcels  from  the  lien 
of  the  mortgages. 

“There  was  delay  on  the  part  of  the  Decatur  Cor¬ 
poration  in  bringing  this  matter  to  a  conclusion  and 
before  that  could  be  done  the  Electrical  Engineer 
in  May,  1934,  advised  that  his  designs  contemplated 
using  this  land  for  power  transmission  structures. 
The  agreement  with  Decatur  Corporation  was  can¬ 
celled  and  the  case  abandoned,  as  appears  by  the 
attached  copy  of  my  letter  to  Vice  President  Hulme. 
dated  June  14,  1934,  and  Mr.  Ilnlme  so  advised  Vice 
President  and  Comptroller  Fell. 
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“Subsequently  the  electrification  structures  were 
completed  without  requiring  the  use  of  any  of  this 
land  and  Mr.  Ducr  by  his  attached  letter  of  Febru¬ 
ary  2,  1935,  advised  that  he  had  no  objection  to  the 
sale  of  the  parcels,  General  Manager  Higginbottom 
bv  his  attached  letter  of  February  11,  1935,  also  ad- 
vised  that  he  had  no  objections,  as  did  Mr.  Temple 
bv  his  attached  letter  of  February  14,  1935. 

“The  Decatur  Corporation  has  recently  advised 
that  they  would  like  the  matter  re-opened  and  desire 
to  purchase  these  three  parcels,  for  which  they  have 
made  me  an  offer  of  $6300.00,  which  was  the  price 
heretofore  agreed  upon,  and  I  recommend  the  ac¬ 
ceptance  of  this  offer.  “Release  of  Corporate  Mort¬ 
gages  will  have  to  be  given,  which  were  authorized 
by  the  Resolution  of  the  Board  above  referred  to 
and  adopted  March  5, 1934,  which  Resolution  I  under¬ 
stand  is  still  open. 

“If  satisfactory,  please  endorse  approval  hereon. 

.1X0.  P.  GAUFF,  J.  E.  B., 

Real  Estate  Agent. 

W.  IV.  MAYER, 

General  Real  Estate  Agent. 

Approved : 

R.  C.  MORSE, 

Acting  Regional  Vice-President. 

Date:  Sept.  5,  1935. 

Approved : 

THOMAS  IV.  IITLME, 

Vice  President . 


Date:  Sept.  6,  1935.” 


8 33  Whereupon  .JESSE  E.  WHITE  was  produced  as 

a  witness  on  behalf  of  the  plaintiff  and,  being  first 
duly  sworn,  was  examined  and  testified  as  iollows: 

Direct  Examination  by  Mr.  Magee: 

Q.  Mr.  White,  will  you  give  us  your  full  name,  please.’ 
A.  Jesse  E.  White. 

Q.  How  long  have  you  been  in  the  District A.  Thirty- 
eight  years. 

Q.  What  is  your  business  or  occupation?  A.  Real  es¬ 
tate  broker  and  appraiser. 

Q.  And  how  long  have  you  been  in  the  real  estate  brok¬ 
erage  and  appraisal  business  in  the  District  of  Columbia  ? 
A.  1  have  been  associated  with  the  real  estate  business 
since  1910.  1  have  been  devoting  my  entire  time  to  ap¬ 

praisal  work  since  1937). 

**#*•* 

8 Mb  Q.  Did  you  have  an  occasion  to  examine  lot  10 

and  lots  12  to  18  and  parts  of  lots  19  and  20,  being 
delineated  as  Parcels  1,  2  and  3  on  the  map  which  I  now 
show  you,  Mr.  White  (showing  a  paper  to  the  witness)? 
A.  I  have  inspected  that  property. 

Q.  Can  you  tell  approximately  how  many  square  feet 
are  contained  in  those  lots  in  the  parcels  which  I  have 
just  shown  you  on  this  map  ?  A.  About  Gl,500,  I 
think — 

837  Q.  Square  feet?  A.  Square  feet — in  those  vari¬ 
ous  lots. 

*  #  *  #  • 

838  Q.  Can  you  give  us  the  fair  market  value  of  this 
property  in  your  opinion,  taking  into  consideration 

that  it  is  zoned  industrial;  that  it  has  available  a  pipe 
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hnvn  Fifteenth  Street  to  the  Anaeostia  River, 
facilities  for  use  in  connect  ion  with  tlie  ] »ipc 
at  the  foot  of  Fifteenth  Street,  in  January 
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Mr.  Schwartz:  1  object  to  that.  1  submit  that  ii 
should  he  relegated  to  September,  1936;  1  mean  Sep¬ 
tember,  1935. 

'The  Court:  I  overrule  you  on  that.  But  the  wharf¬ 
age  facilities  must  be  stated,  such  as  for  petroleum 
and  petroleum  products. 

Mr.  Magee:  Yes.  I  will  enlarge  the  question. 

By  Mr.  Magee: 

Q.  (continued)  Wharfage  facilities  for  use  in  eonnec- 
tion  with  the  pipe  lines  for  the  delivery  of  petroleum  and 
petroleum  products  to  Square  10(57. 

The  Court :  By  a  vessel  at  the  wharf 


839  By  Mr.  Magee: 

Q.  (continued)  By  a  vessel,  in  January  of  1935. 
1  think  that  covers  it,  your  Honor — 1936. 


Q.  Just  give  us  the  fair  market  value  of  these  lots  unde’ 
the  conditions  which  I  have  outlined  to  you,  Mr.  White, 
in  January  of  1936.  A.  If  thev  were  available  for  wharf- 
age  privilege,  pipe  lines,  I  would  say  that  a  corpura- 
840  tion  or  an  institution  could  probably  pay  about  50 
or  60  cents  a  foot  for  the  entire  tract.  We  will  set 
it  at  55  cents  with  the  pipe  line  as  the  fair  value  of  that 
property  at  that  time. 

Q.  55  cents  a  square  foot?  A.  Yes.  If  it  could  be 
used. 

Q.  Can  you  give  us  your  reasons  for  that  valuation, 
Mr.  White?  A.  Well,  there  is  plenty  of  ground  available 
that  could  be  bought  for  that  purpose  around  through  the 
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city  of  similar  type  which  could  probably  be  utilized  and 
developed  easier  than  this  piece  of  ground  could  be. 

Q.  Did  the  topography  enter  at  all  into  your  considera¬ 
tions  of  your  value,  Mr.  White?  A.  The  topography  of 
this  property  is  very  rugged.  Its  summit  point,  1  would 
say,  is  on  Fifteenth  Street  above  the  railroad  tracks;  and 
the  other  point  may  be  four  or  five.  It  is  wooded  and  sort 
of  a  gully.  It  would  be  expensive  to  develop. 

Q.  It  would  or  would  not?  A.  It  would  be. 

Q.  Xow,  were  there  any  other  considerations  that  en¬ 
tered  into  your  appraisal  value  that  you  have  given  us, 
Mr.  White,  besides  those  that  you  have  outlined?  If  so, 
if  you  remember  them,  give  them  to  us.  A.  I  can't  recall 
any  more,  except  that  anyone  who  would  want  to  buy  in¬ 
dustrial  or  commercial  ground,  they  would  have  to 
S41  want  just  the  one  point  in  this  ground  and  seek  it, 
because  there  is  so  much  other  ground  that  they 
could  use  for  the  same  purpose  which  is  located  much  bet¬ 
ter  than  this. 

Q.  In  the  city  of  Washington,  do  you  mean?  A.  In 
the  city  of  Washington. 


C’KOSS  EXAMINATION. 
By  Mr.  Schwartz: 


844  Q.  Have  you  done  any  construction  work,  Mr. 
White  ?  A.  Not  to  actually  do  any  building.  I  have  super¬ 
vised  some  for  my  clients. 

().  Did  you  ever  have  occasion  to  do  any  excavating? 
A.  Only  to  let  it  out  on  contract. 

Q.  Have  you  ever  had  dealings  with  petroleum  or  the 
erection  of  petroleum  storage  terminals?  A.  No.  I  have 
not. 
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Q.  Do  you  know  wliat  is  required  with  reference  to 
petroleum  storage  terminals  with  reference  to  whether  or 
not  the  ground  must  be  on  grade  or  could  be  below  grade 
or  above  grade  ?  A.  1  understand  that  the  tanks  must 
be  below  grade. 

Q  You  mean  the  tops  of  the  tanks  must  be  below  grade? 
A.  That  is  my  understanding. 

Q  Would  you  know  if  the  tanks  can  be  above  grade  or 
not?  A.  1  haven't  had  any  direct  knowledge  of  it. 

845  Q.  Gasoline  tanks  must  be  below  grade;  isn't 
that  right?  A.  I  can’t  answer  that. 

Q.  That  gasoline  tanks  must  be  below  grade?  A.  I 
can't  answer  it.  1  haven't  had  direct — 

Q.  Well,  oil  tanks  may  be  above  grade?  Isn’t  that 
right?  A.  1  can't  answer  that. 

Q.  Did  you  notice  the  ravine  in  this  property,  running 
through  this  property  ?  A.  It  is  quite  uneven. 

Q.  1  asked  if  you  noticed  the  ravine.  A.  I  didn’t. 
There  are  several  ravines,  some  humps  and  hills — 

Q.  Did  you  give  any  consideration  to  any  ability  to 
place  them  in  those  ravines  so  that  they  would  be  below 
the  ground  or  below  the  grade,  the  gasoline  tanks,  and  to 
place  on  the  grade  the  oil  tanks'?  A.  1  didn’t  give  that 
consideration. 

Q.  Don’t  you  think  that  that  would  be  an  important 
thing  to  know  before  you  undertook  to  pass  upon  whether 
or  not  the  topography  of  the  ground  plays  any  part  in  its 
value  for  use  for  a  terminal  for  oil  and  petroleum  prod¬ 
ucts?  A.  1  would  think  that  that  would  be  up  to  the  com¬ 
pany  buying  it,  as  to  whether  or  not  that  would  play  an 
important  part. 

846  Q.  That  is  what  I  just  asked  you.  If  it  is  going 
to  be  used  for  petroleum  products,  wouldn't  that 

play  an  important  part  as  to  whether  or  not  the  topography 
of  the  ground  affected  its  value?  A.  No.  1  don't  think  so. 
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Q.  You  tliink  it  would  be  better  to  have  it  on  grade,  even 
though  for  the  erection  of  a  petroleum  terminal  where 
petroleum  products  would  be  stored,  it  would  be  necessary 
to  have  two  grades ?  You  think  it  would  be  better  to  have 
that  all  on  one  grade  and  then  put  the  dirt  on  afterwards.' 
A.  I  can't  see  the  difference  in  cost  between  moving  a 
hill  to  cover  a  tank  or  digging  a  hill  out  and  putting  a  tank 
in  it. 

Q.  1  am  talking  about  its  use  as  is.  A.  1  gave  it  the 
use  as  is  for  a  plant;  not  necessarily  for  gasoline  tanks 
under  the  ground. 

Q.  Did  you  know  what  purpose  this  property  was  being 
purchased  for/  A.  1  understood  it  was  being  bought  for 
petroleum  tanks. 

Q.  Now  I  ask  you  what  inquiry  you  made  to  determine 
whether  or  not  the  presence  of  that  property  being  above 
grade  affected  its  use  for  that  purpose.  A.  It  had  to  be 
cut  down,  the  hillsides. 

Q.  You  mean  you  saw  that?  How  did  you  know  it  had 
to  be  cut  down  if  you  didn't  note  anything  about — 
847  A.  You  can't  build  up  the  top  of  it.  No  matter 
how  deep  the  ravine  is  below,  you  have  to  move  a 
hillside  to  cover  the  ravine. 

Q.  You  know  that  the  property  is  on  a  level  with  L 
Street,  do  you  not  ?  A.  Certain  parts  of  it  are  on  a  level 
with  L. 

Q.  There  is  no  part  of  it  above  the  grade  of  L  Street, 
is  there?  A.  Up  toward  Lot  11,  at  that  point  it  slopes 
east 

Q  Lot  11  is  not  included  in  this  property?  A.  The 
property  slopes  east  from  Lot  11. 

Q.  So  does  Fourteenth  Street  slope  towards  Fifteenth, 
doesn’t  it,  Fifteenth  Street  is  higher  than  Fourteenth?  A. 
It  is  a  decided  upgrade  from  Fourteenth  Street  west. 
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(,).  Certainly.  In  other  words, 
Street  is  not  above  the  grade  of 
A.  I  couldn't  answer  whether 
Street  is  above  Fourteenth. 


the  grade  of  Fourteenth 
Fifteenth  Street,  is  it? 
the  grade  of  Fifteenth 


Q.  Isn't  the  L  Street  frontage  of  this  property  on  the 
grade  of  L  Street?  A.  1  couldn't  give  you  a  strict  answer. 
You  could  drive  through  there — 

Q.  1  am  not  driving  through.  You  are  telling  the  Court 
and  these  ladies  and  gentlemen  what  you  know  about  the 
value  of  this  property.  They  won’t  have  an  oppor- 

848  tunity  to  drive  through.  Neither  shall  I.  I  want 
you  to  tell  them  whether  or  not  that  property  is  or 

is  not  on  grade  with  Fourteenth,  with  L  Street,  at  its  north¬ 
ern  boundary.  A.  Before  1  could  answer  that  question,  L 
would  have  to  have  the  grade  map  from  the  District  High¬ 
way  Department  to  determine  that. 

Q.  If  we  had  the  grade  map  here,  I  wouldn’t  need  to 
ask  you.  Do  you  know  anything  about  it  ?  Tell  the  Court 
and  jury.  A.  You  could  determine  the  grade.  Y"ou  could 
stand  on  the  street  and  determine  the  grade.  If  you  knew 
anything  about  the  business,  you  could  determine  the  grade 
by  standing  in  the  street. 

Q.  You  are  down  here  as  an  expert,  Mr.  White,  to 
testify  to  your  opinion  as  to  the  value  of  this  ground.  Is 
that  right?  A.  That  is  right. 

Q.  All  right.  I  want  you  to  tell  the  ladies  and  gentle¬ 
men  of  the  jury  what  you  know  about  the  topography  of 
that  ground  from  your  observation  of  it,  first  with  refer¬ 
ence  to  its  northern  boundary  on  L  Street,  and  the  grade 
of  L  Street.  A.  I  can’t  give  the  grade  of  L  Street  in  ratio 
to  this  land.  It  may  or  may  not  be  the  same  grade. 

Q.  Did  you  inquire  ?  A.  I  did  not  inquire. 

Q.  Now,  the  fact  of  the  matter  is — You  have 

849  been  on  the  property?  A.  1  have  been  over  the 
property. 
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Q.  And  the  fact  of  the  matter  is,  is  it  not,  that  when 
vou  enter  the  property  from  L  Street  and  over  to  Filtecnth 
from  Fourteenth  Street,  the  lot  is  on  the  same  grade  that 
the  street  at  which  you  enter  is?  Is  that  right?  -V.  That 
is  right. 

Q  Now,  as  you  proceed  across,  proceed  southward  to¬ 
ward  the  railroad  tracks,  the  grade  runs  down,  does  it  not, 
toward  the  railroad?  A.  Very  irregular  slope  to  the  east 
and  to  the  south. 

Q.  Very  irregular.  And  the  railroad  tracks  are  below 
the  grade  of  all  of  this  property;  isn't  that  right?  A.  Yes. 

Q.  This  property  has  a  frontage  on  L  Street,  on  Four¬ 
teenth  Street,  on  Fifteenth  Street  and  abuts  the  railroad 
tracks  at  the  south;  isn't  that  right?  A.  Yes. 

Q.  It  is  on  grade,  is  it  not,  at  L  Street,  and  slopes  down 
toward  the  railroad  tracks  south?  A.  Xo.  1  would  say 
it  is  not  on  grade  with  L  Street.  It  is  on  a  level  with  what 
is  now  being  used  as  a  highway  through  there. 

Q.  You  don't  know  whether  it  is  on  grade  or  not?  A. 
1  don't  know  whether  it  is  on  grade  or  not.  It  is  on  the 
same  level  where  the  road  passes  through. 

850  Q.  You  testified  that  in  your  opinion  the  property 
is  worth  how  much  a  square  foot  ?  A.  55  cents. 

().  And  that  is  used  for  what  purpose?  A.  If  it  had 
wharfage  and  could  be  utilized  for  that  purpose. 

(w>.  If  you  were  in  error  about  the  grade  being  a  dis¬ 
advantage  rather  than  of  no  moment  or  an  advantage, 
would  that  enhance  the  value  of  the  property  ?  A.  1  don't 
think  so. 

Q  You  don't,  if  it  were  purchased  for  petroleum  prod¬ 
ucts  and  it  would  be  necessary  to  excavate,  that  fact  would 
not  make  any  difference?  A.  It  doesn't  make  any  differ¬ 
ence  what  purpose  it  would  be  used  for.  \ou  have  got  con¬ 
siderable  grading  to  be  done  with  that  property. 
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Q.  Now,  you  testified  that  you  are  familiar  with  simi¬ 
lar  property!  A.  1  said,  other  industrial  properties. 

Q.  Other  industrial  properties.  Are  you  familiar  with 
any  similar  properties  situated  where  it  combines  both 
water  facilities  and  railroad!  A.  No. 

***** 

855  By  Mr.  Schwartz: 

Q.  Do  you  know  of  any  sales  of  property  which 
contained  wharfage  facilities,  pipe  line  facilities,  zoned  in¬ 
dustrial,  and  railroad  siding  at  a  price  less  than  75  cents 
or  80  cents  a  foot?  A.  1  don’t  know  of  any  property  that 
lias  all  those  conditions  that  you  have  enumerated  together 
as  one. 

Q.  Do  you  know  of  any  sales  that  have  been  made  at 
all  in  the  District  of  Columbia  for  use  of  property 
850  for  petroleum,  for  the  storage  of  petroleum  prod¬ 
ucts!  A.  No. 

***** 

S57  Q.  Suppose  this  same  property,  Square  1067, 
did  not  have  wharfage  facilities,  did  not  have  pipe 
line  facilities,  and  did  not  have  railroad  sidings,  what 
would  it  be  worth !  A.  From  an  industrial  standpoint  it 
would  be  worth  practically  nothing. 

(t)  Suppose  it  had  only  the  railroad  siding?  A.  With¬ 
out  alleys  going  into  there,  where  it  could  be  used, 
858  it  would  probably  be  worth,  well,  forty  or  fifty  cents 
a  foot. 

Q.  About  fortv  or  fiftv  cents,  if  those  allevs  could  be 
closed  ?  A.  Nobody  is  going  to  close  an  alley  leading  into 
a  building. 

Q.  Would  you  mind  answering?  A.  About  forty  or 
fifty  cents  a  foot,  is  what  1  said. 
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Q.  In  other  words,  without  wharfage  and  without  pipe 
line  facilities,  but  zoned  industrial,  it  would  be  worth  about 
forty  or  fifty  cents  a  foot  ?  A.  Having  a  railroad. 

*  #  #  #  * 

Q  Then  the  condition  of  the  wharfage  and  the  pipe 
line  legislation  for  pipe  line  facilities  would  only  increase 
its  value  approximately  five  cents  a  foot?  A.  About  five 
cents  a  foot. 

Q.  That  is  about  10  per  cent.  A.  Yes.  Ten  per  cent. 

566  Whereupon 

BENJAMIN  1).  FRIEDMAN  the  defendant,  was 
re-called  as  a  witness  in  his  own  behalf  and,  having  been 
previously  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination  by  Mr.  Schwartz: 

Q  Mr.  Friedman,  on  May  31,  1935,  when  you  signed 
the  contract  with  the  Decatur  Corporation  acting  through 
Mr.  Pennybaker,  do  you  recall  who  were  present  on  that 
occasion?  A.  At  the  time  of  the  signing  of  the  contract? 

Q.  Yes.  A.  I  know  Mr.  Lambert  and  myself 

567  were  present  and  Mr.  Pennybaker.  I  don’t  know 
whether  Mr.  Letzkus  was  there  or  not. 

Q.  Who  dictated  the  contract?  A.  Mr.  Arthur  G. 
Lambert. 

Q.  That  was  the  same  Mr.  Lambert  who  was  a  director 
of  the  Munsey  Trust  Company?  A.  Yes,  sir. 

Q  From  what  sources  did  you  get  the  information 
which  was  to  go  into  the  contract?  A.  We  discussed — 

Q  I  don’t  mean  what  discussions.  From  what  sources 
did  it  come?  From  me  alone  or  from — 

Mr.  Magee:  I  don’t  think  you  should  lead  the 
witness. 
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A.  Out  of  the  discussions  that  we  had  between  Mr. 
Pcnnybaker  and  Mr.  Lambert  and  myself. 

By  Mr.  Schwartz: 

Q.  Out  of  those  discussions  the  contract  was  drawn? 
A.  Yes. 

Q.  Now,  after  the  contract  was  drawn,  did  there  come 
a  time  when  you  talked  to  Mr.  Pennybaker  or  Mr.  Lam¬ 
bert  concerning:  the  matter — that  you  had  any  conversa¬ 
tions  with  them  ?  A.  Number  times. 

Q.  I  direct  your  attention  to  a  date  after  September 
11,  1935,  or  in  October,  1935.  Did  you  have  a  conversa¬ 
tion  with  Mr.  Lambert  at  the  Munsey  Trust  Coin- 
868  pany?  A.  1  believe  I  did. 

Q.  What  was  the  nature  of  that  conversation  and 
what  was  said?  A.  It  was  after  the  receipt  of  the  letter 
that  was  brought  in  here  which  was  dated  September  11; 
and  Mr.  Lambert  asked  whether  I  was  ready  to  go  through 
with  the  deal.  I  told  him  I  was  ready  at  any  time  if  he 
was  able  to  comply.  But  he  wasn’t  able  to  comply. 

Mr.  Magee :  Now  let  us  have  the  conversation. 

By  the  Court: 

Q.  Did  you  say  that  those  were  his  words?  A.  That 
is  my  conversation. 

Q.  Did  he  say  he  was  not  able  to  comply?  A.  No.  I 
said — 

The  Court:  That  will  go  out,  then.  That  is  your 
conclusion. 

By  Mr.  Schwartz: 

Q.  Did  you  say  you  were  ready  to  perform  when  he 
was  ready  to  comply?  A.  Yes. 

Mr.  Magee:  Are  you  talking  or  the  witness? 

Mr.  Schwartz:  Have  I  said  anything  that  is  im¬ 
proper? 
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Mr.  Magee:  Proceed  with  your  questions.  Let 
the  witness  testify.  You  ask  the  questions. 

By  Mr.  Schwartz: 

869  Q.  Now,  after  your  statement  to  him  about  that 
what,  if  anything,  else  was  said?  A.  I  don’t  re¬ 
member  any  conversation. 

Q.  Was  there  any  conversation  which  occurred  between 
vou  and  Mr.  Lambert  when  vou  said  that  you  were  not 
able  to  comply  because  some  deal  upon  which  you  were 
depending  with  the  Texas  Company — 

Mr.  Magee:  His  question  is  leading  in  its  pres¬ 
ent  form.  He  should  ask  what  conversation  he  had 
and  let  him  give  the  substance  of  the  deal. 

Mr.  Schwartz:  I  am  directing  it  to  the  specific 
conversation  and  the  specific  subject  matter. 

The  Court:  Yes.  He  has  a  right  to  do  that.  I 
overrule  the  objection. 

By  Mr.  Schwartz: 

Q.  (continued) — in  which  you  told  Mr.  Lambert  that 
because  of  some  deal  with  the  Texas  Oil  Company  you 
were  unable  to  perform  your  contract?  A.  I  never  made 
such  a  deal — 

Q.  Was  there  ever  a  sale  contemplated  by  you  in  con¬ 
nection  with  the  development  of  this  property?  A.  No, 
sir. 

Q.  To  the  Texas  Oil  Company  or  to  anybody  else?  A. 
No,  sir. 

Q.  Did  you  have  any  conversation  with  Mr. 

870  Pennybaker  or  Mr.  Lambert  about  wharfage  after 
or  about  September,  1935?  A.  If  it  was  in  refer¬ 
ence  to  the  conversation  after  this  letter — 

Mr.  Magee:  Did  you  ever  have  a  conversation? 
I  think  he  should  answer  the  question. 

The  Court:  Yes. 
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The  Witness:  What  was  the  question? 

Mr.  Schwartz:  Read  the  question. 

(The  reporter  read  the  pending  question.) 

A.  Yes. 

By  Mr.  Schwartz: 

Q  Will  you  state  when  it  was  as  near  as  you  can  re¬ 
call?  A.  After  September  11th,  when  Mr.  Lambert  wrote 
me  and  told  me  that  he  was  ready  to  go  through  with  the 
deal,  as  the  letter  indicated.  I  then  told  him  that,  so  far 
as  I  have  been  able  to  see,  our  lines  would  have  no  wharf¬ 
age  facilities,  and  he  certainly  could  not  comply  with  his 
agreement. 

Q.  Did  there  ever  come  a  time  that  you  were  called 
upon  to  sign  or  file  an  application  for  a  permit  to  erect 
a  wharf  by  Mr.  Lambert  or  Mr.  Pennybaker?  A.  No. 

Mr.  Magee:  No,  what?  No  time  occurred,  no 
conversation,  or  what? 

By  Mr.  Schwartz: 

Q.  Did  there  ever  come  a  time,  Mr.  Friedman, 
871  when  you  were  called  upon  by  Mr.  Lambert  to  file  an 
application  for  a  pipe  line  permit?  A.  No,  sir. 

Q.  Did  you  have  any  conversations  with  Mr.  Penny- 
baker  in  the  late  fall  or  somewhere  around  November  or 
Deceml>er  of  1935?  A.  We  had  one  or  two  conversations. 
I  don’t  know  that  I  remember  about  any  more  unless  you 
can  recall  any  certain  specific  instances. 

Q.  I  am  directing  your  attention  now  specifically  to  a 
certain  conversation  that  I  inquired  about  that  occurred  at 
Third  and  H  Streets,  Northeast.  A.  Yes,  Mr.  Pennybaker 
— I  was  doing  some  building  at  Third  and  H.  Northeast. 
Mr.  Pennybaker  came  to  see  me  there,  and  he  spoke  to 
me  at  that  time  with  reference  to — 

By  Mr.  Magee: 

Q.  When  did  this  occur?  A.  Sometime  in  the  fall. 

Mr.  Magee :  The  fall  of  1935.  You  may  proceed. 
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A.  (continued)  I  don’t  know  whether  it  was  that  oc¬ 
casion  or  a  previous  occasion,  but  there  were  several  times 
that  he  came  to  see  me  about  acquiring  the  Weller  tract, 
that  he  found  a  solution  as  to  how  he  can  get  wharfage 
facilities  by  making  a  deal  for  the  Weller  tract;  and  I 
asked  him  what  it  was  all  about,  and  he  proceeded 

872  to  tell  me  what  the  deal  was.  He  told  me  that  the 
Wellers,  or  the  Weller — I  don’t  know — George  I. 

Weller — it  was  known  as  the  Weller  tract  then — if  I  would 
pay  $20,000  and  deed  the  Weller  tract  back  to  the  Federal 
Government — of  course,  at  that  time  it  was  in  some  dis¬ 
pute — then  he  could  get  the  Government  to  grant,  to  re¬ 
ceive  an  application  for  wharfage  facilities  if  that  would 
be  done  at  that  time.  1  told  Mr.  Pennybaker  I  was  not  in¬ 
terested  in  any  kind  of  deal  like  that;  that  that  was  not 
the  deal  that  we  had. 

By  Mr.  Schwartz: 

Q,  Then  what,  if  anything,  was  said ?  A.  I  don't  know. 
It  was  some  conversation.  But  he  said  to  me  that  he  had 
other  people  interested  in  getting  it  if  1  was  willing  for 
him  to  proceed  with  the  others.  I  told  him  1  had  no  ob¬ 
jection;  if  he  cannot  comply  with  my  contract,  he  can  go 
ahead. 

Q.  Did  you  have  any  further  talk  with  him  at  that 
time?  A.  Well,  there  was  just  general  conversation  more 
or  less  along  the  lines  of,  he  said,  “Well,  do  you  want  to 
make  a  deal  to  take  it  as  is?”  And  I  said,  “Oh,  well,  that 
is  a  different  situation  altogether.”  I  said,  “We  will  dis¬ 
pose  with  one  thing  at  a  time.”  He  went  back  and  he  says, 
“I  have  got  an  oil  company  that  is  interested  that 

873  will  take  it  as  is.”  I  said,  “If  you  have,  you  go 
ahead.  I  have  no  objection.” 

Q.  Did  there  come  a  time  when  there  was  some  con¬ 
versation  about  making  a  trade  for  the  property  as  is? 
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A.  Yes.  That  was  the  time  he  mentioned  to  me  about 
trading  in  this  property  that  I  owned,  to  take  it  as  is.  It 
was  that  conversation. 

Q.  Do  you  remember  when  that  was?  A.  It  was  some¬ 
time  in  the  fall,  along  after  September. 

Q.  Did  anything  come  of  that  ?  A.  No. 

Q.  Now,  you  have  been  over  that  property,  of  course, 
before  you  bought  it,  a  number  of  times.  I  want  you  to 
describe  the  property  with  reference  to  the  grade  and  how 
that  would  affect  the  use  of  the  property  as  far  as  use  is 
concerned.  A.  The  L  Street  frontage  is  on  grade  with 
the  street  and  has  a  decided  slope  towards  the  railroad 
track.  Now,  if  it  was  a  question  as  to  whether  it  could  be 
used  for  the  purpose  that  I  had  in  mind — is  that  the  ques¬ 
tion? 

Q.  Y^es.  A.  — you  could  use  the  low  places  for  install¬ 
ing  tanks,  whatever  number  of  tanks  that  you  want  to, 
in  the  low  places.  You  could  use  your  grade  to  install  tanks 
above  the  surface,  which  is  permissible  in  the  District, 
that  is,  fuel  oil  and  lubricating  oils  and  the  like,  on  com¬ 
pliance  with  the  fire  regulations,  that  is,  building  a 
874  fire  wall  and  fence  and  so  forth.  Gasoline  tanks 
could  be  placed  in  the  lower  hollows  and  then  cov¬ 
ered  over.  Your  pipe  line  could  go  to  any  one  or  all  of 
the  tanks.  No  trouble  connected  with  the  pipe  line.  As 
a  matter  of  fact,  bringing  it  down  from  the  height  all  the 
way  down  would  assist  materially  in  the  sense  that  you 
would  have  a  gravity  flow  toward  the  railroad  tracks.  And 
the  pipe  line,  as  it  came  down,  could  be  connected  with  any 
number  of  sieves  and  manifolds  in  one  or  all  of  the  tanks. 

Q.  What  is  meant  by  “through  put”? 

Mr.  Magee:  What  is  the  relevancy  of  that? 

Mr.  Schwartz:  In  connection  with  the  develop¬ 
ment  and  use  of  the  property. 
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Mr.  Magee:  What  is  in  his  mind? 

The  Court :  He  may  answer  it  if  he  can. 

A.  “Through  put”  is  a  term  used  in  computing  the 
amount  of  compensation  one  pays  for  the  handling  of 
petroleum  products  off  of  a  piece  of  property.  In  other 
words,  you  can  rent  any  portion  of  a  piece  of  property  by 
allowing  the  party  to  put  their  commodity  or  their  material 
through  your  tankage. 

By  Mr.  Schwartz : 

Q.  What  was  the  contemplated  method  of  developing 
this  particular  property  ? 

Mr.  Magee:  I  object. 

The  Court:  I  don't  think  you  have  testified — 
875  Mr.  Magee:  I  will  withdraw  that  objection  and 
let  him  go  into  it  if  it  will  help  him.  Go  on. 

Mr.  Schwartz:  It  won’t  help  me. 

Mr.  Magee:  Let  him  answer  the  question. 

A.  You  could  have  any  number  of  companies  using  the 
facilities  for  a  through  put.  If  you  have  the  tankage  and 
you  have  a  good  turnover,  in  other  words,  commodities 
sold  daily,  which  is  going  through,  you  could  rent  what¬ 
ever  number  that  you  felt  you  could  handle  and  get  your 
compensation  on  the  basis  of  so  much  per  gallon  put 
through  this  tank. 

By  Mr.  Schwartz: 

Q.  I  wonder  if  you  would  clear  up  maybe  a  little  clearer 
perhaps  just  how  that  works  with  reference  to  the  leasing 
and  all  that  sort  of  thing.  I  know  what  it  is  all  about,  but, 
of  course,  the  Court  and  jury  do  not.  A.  Assume  that  I 
would  be  using  a  terminal  for  gasoline  or  lubricating  oil, 
whatever  the  company  may  be;  and  another  company 
chooses  to  use  the  same  tankage  that  is  in  there  for  the 
sale  of  their  commodity.  Now,  as  your  tankers  or  trans- 
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ports  are  brought  in  and  piped,  you  could  pump  into  the 
pipe  lines  into  these  tanks.  This  particular  company,  or 
any  company  that  is  using  this  tankage,  would  be  taking 
the  material  out  of  the  tankage,  and  by  that  method  they 
would  be  paying,  say,  an  eighth  of  a  cent  a  gallon 
or  a  quarter  of  a  cent;  whatever  arrangements  were 
made. 

876  Q.  Just  on  a  rental  basis?  A.  That  is  right. 

Q.  Leasing  the  tankage?  A.  That  is  right. 

Q.  I  believe  you  said  more  than  one  company  would 
make  use  of  the  tanks  ?  A.  Oh,  yes. 

Q.  Do  you  have  in  mind  that  kind  of  use  by  your  per¬ 
sonal  relationship  in  your  own  representation  of  oil  com¬ 
panies?  A.  Yes. 

Q.  What  companies  do  you  represent,  Mr.  Friedman? 
A.  The  Continental  Oil  Company. 

•  •  *  #  * 

Q.  In  1935  and  ever  since  were  you  financially 

877  in  a  position  to  perform  this  contract?  A.  Yes. 

Q.  And  with  reference  to  the  Texas  Oil  Com¬ 
pany — I  think  that  was  mentioned — was  there  ever  a  time 
that  you  -were  dependent  or  not  on  them?  A.  No. 

Mr.  Magee:  Speak  a  little  louder  so  I  can  hear 
you. 

The  Court:  Speak  up. 

By  Mr.  Schwartz: 

Q,  Were  you  always  ready  and  willing  to,  if  and  when 
they  could  obtain  wharfage  facilities,  buy  the  property? 
Mr.  Magee:  That  is  subject  to  the  same  objec¬ 
tion — it  calls  for  a  conclusion. 

The  Court:  I  will  overrule  the  objection. 

A.  Yes.  Always  ready. 
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By  Mr.  Schwartz: 

Q.  Always  ready?  A.  Yes. 

Q.  You  still  are?  A.  Yes,  sir. 

*  •  *  •  • 

878  Q.  In  your  opinion  what  was  the  fair  market 
value  of  that  property  which  you  agreed  to  pur¬ 
chase,  with  all  of  the  conditions  contemplated  in  the  con¬ 
tract  met,  that  is  to  say,  with  wharfage  facilities,  running 
of  pipe  lines,  zoned  industrial,  all  of  that  mentioned  in  the 
contract  ? 

Mr.  Magee:  I  would  like  to  ask  the  witness  as 
to  his  qualifications. 

The  Court :  All  right. 

By  Mr.  Magee: 

Q.  Mr.  Friedman,  have  you  ever  been  in  the  real 

879  estate  business  in  the  District  of  Columbia?  A.  I 
bought  and  sold  real  estate  a  number  of  times. 

Q.  How  much  real  estate  have  you  sold  in  the  District 
of  Columbia?  A.  The  number  of  parcels? 

Q.  Yes.  A.  Probably  a  hundred. 

Q.  A  hundred?  A.  Yes. 

Q.  What  properties  have  you  ever  sold?  A.  Property 
used  in  connection  with  the  gasoline  and  oil  business,  and 
other  commercial  properties. 

Q.  In  what  locality?  A.  All  over  the  city  of  Wash¬ 
ington. 

Q.  All  over  the  city  of  Washington?  A.  Yes,  sir. 

Q.  Have  you  ever  dealt  in  any  property  along  the 
waterfront?  A.  I  have  tried  to. 

Q.  Familiarized  yourself  with  various  properties  right 
along  the  Anacostia  River?  A.  Oh,  yes. 

•  •  •  •  • 
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881  By  Mr.  Magee : 

Q.  Bo  you  own  any  waterfront  property  in  the 
District  of  Columbia?  A.  No. 

Q.  Have  you  ever  bought  and  sold  any?  A.  No. 

Q.  Did  you  ever  have  a  real  estate  broker’s  license  to 
sell  and  buy  real  estate  in  the  District  of  Columbia?  A.  I 
didn’t  think  I  needed  a  license  to  buy  and  sell. 

Q.  Did  you  ever  have  one?  A.  No. 

Q.  Did  you  ever  apply  for  one?  A.  No. 

Q.  Did  you  qualify  as  an  expert  on  real  estate  values 
in  any  court  in  this  jurisdiction?  A.  I  don’t  think  so. 

Q.  Did  you  ever  go  into  the  business  of  appraising 
property —  A.  No. 

882  Q.  — for  banks  or  trust  companies?  A.  No, 
sir.  If  you  will  permit  me  to  qualify — 

Q.  You  may  qualify.  Tell  me  what  your  experience  is, 
if  you  ever  had  any.  A.  Why,  occasionally  the  bank  that 
I  deal  with  would  ask  me — 

Q.  What  bank?  A.  The  Munsey  Trust,  the  bank  for 
whom  Mr.  Pennybaker  is  an  appraiser. 

Q.  Go  ahead.  A.  — would  ask  me  for  my  opinion  about 
the  value  of  certain  property  in  which  they  contemplated 
putting  mortgages. 

Q.  By  “the  bank”  whom  do  you  mean?  A.  The  Mun¬ 
sey  Trust  Company. 

Q.  What  person  in  the  bank  ever  asked  you  that?  A. 
Mr.  Gates  and  Mr.  C.  H.  Pope. 

Q.  Mr.  Pope  is  president  of  that  bank?  A.  Yes. 

Q.  You  and  Mr.  Pope  are  in  business  together,  aren’t 
you?  A.  We  own  real  estate  together. 

Q,  Aren’t  you  operating  oil  companies  in  which  he — 
A.  I  say,  we  own  real  estate  together. 

Q.  What  is  the  name  of  the  company  that  you  own? 

Mr.  Schwartz:  I  object.  That  does  not  relate 
to  the  question  of  qualifications. 


410 


883  Mr.  Magee:  The  question  that  you  put  deals 
with  real  estate.  I  am  asking  about  his  qualifica¬ 
tions. 

The  Court :  I  overrule  the  objection. 

Mr.  Schwartz:  He  volunteered  that  this  bank — 
The  Court:  He  asked  him  if  he  appraised  prop¬ 
erty. 

Mr.  Schwartz :  And  he  asked  how  much  property. 
The  Court :  Oh  no. 

Mr.  Magee:  I  have  no  intention  to  do  that. 

By  Mr.  Magee: 

Q.  What  is  the  name  of  the  company?  A.  F.  W.  &  P. 
Company. 

Q.  The  F.  W.  &  P.  Company?  A.  Yes. 

Q.  Is  that  a  corporation?  A.  Yes,  sir. 

Q.  In  the  District  of  Columbia?  A.  Yes,  sir. 

Q.  What  business  is  that  company  engaged  in?  A. 
Holding  real  estate. 

Q.  Is  it  a  real  estate  holding  company?  A.  Yes,  sir. 
Q.  How  many  pieces  of  property  has  that  corporation 
bought  and  sold  since  it  was  started?  A.  That  would 
only  be  a  guess,  Mr.  Magee,  unless  I  looked — 

884  Q.  Are  you  an  official  of  the  Board?  A.  Yes. 
I  am  the  president. 

Q  Wouldn’t  you  know?  A.  Well,  now,  this  covers  a 
period  of  years,  Mr.  Magee.  I  can  give  you  my  best  guess. 

Q.  All  right.  Give  me  your  best  guess.  A.  Oh,  I 
would  say,  about  10  or  12. 

Q.  What  types  of  property  were  they?  Were  there 
any  along  the  waterfront?  A.  No.  Would  you  mind  ex¬ 
plaining  what  you  mean  by  “waterfront”  so  I  can  answer 
your  question? 

Q.  Was  there  any  property  located  along  the  bank  of 
the  Anacostia  River?  A.  Do  you  mean  terminal  prop¬ 
erty? 
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Q.  Property  located,  that  is,  had  waterfront  facilities 
on  the  Anacostia  River.  A.  What  is  included  in  “water¬ 
front  facilities”?  1  would  like  to  know  what  is  in  your 
mind.  Then  I  will  answer  it,  Mr.  Magee.  Do  you  mean 
terminal  property,  such  as  we  are  talking  about  now!  Do 
you  mean  just  merely  frontage  on  the  river1? 

Q.  Both.  A.  That  was  on  the  banks  of  the  Potomac 
at  the  bridge  at  Anacostia,  if  that  answers  your  question. 
We  owned  one  piece  and  the  F.  W.  &  P.  Company  and  I 
personally  owned  a  piece  on  the — across  the  street  on 

885  the  banks  of  the  river,  right  at  the  bridge  in  Ana¬ 
costia. 

Q.  Would  that  be  in  the  District  of  Columbia?  A.  Yes. 

Q.  Have  you  owned  any  other  property  along  the  water¬ 
front?  Oh,  by  the  way,  how  long  has  the  company  owned 
this  waterfront  property?  A.  The  one  that  I  spoke  of? 

Q.  Yes.  A.  Oh,  we  have  had  that  ten  or  eleven  years. 

Q.  Have  you  ever  developed  it  or  used  it?  A.  lres. 
It  was  developed  for  a  gasoline  service  station. 

Q.  Did  you  ever  use  the  w’ater  facilities  in  this  prop¬ 
erty  for  any  purpose? 

The  Court:  Aren’t  you  getting  beyond  the  ex¬ 
amination  to  determine  his  qualifications? 

Mr.  Magee :  I  think  this  has  to  do  with  the  quali¬ 
fications  of  this  witness.  I  think  what  experience 
he  has  had  in  the  use  of  these  facilities  goes  to  that. 
But  if  your  Honor  thinks  it  is  improper,  I  will  stop. 

The  Court:  Yes. 

Mr.  Magee:  I  will  withdraw  that  question,  then, 
Mr.  Friedman,  and  put  it  this  way: 

Q.  But  you  yourself  have  never  been  in — Oh,  strike 
that  question  and  put  it  this  way:  How  many  properties 
have  you  appraised  for  the  Munsey  Trust  Company? 

886  Did  you  ever  appraise  them,  or  was  it  just  that  Mr. 
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Pope  asked  you  what  you  thought  the  properties  were 
'worth?  A.  That  is  all.  I  was  not  an  official  appraiser, 
praiser. 

Q.  You  didn’t  go  in  and  appraise  them?  A.  No. 

Q.  You  told  him  what  you  thought  it  was  worth?  A. 
Yes.  He  asked  when  I  am  buying  a  certain  piece  to  give 
him  my  opinion,  and  in  some  of  them  I  did. 

Q.  You  have  never  been  in  the  appraisal  business  as 
such?  A.  No. 

Q.  You  have  never  been  a  professional  appraiser?  A. 
No. 

Q.  On  any  piece  of  property  in  the  city?  A.  No. 

Q.  Have  you  ever  testified  in  court  as  an  expert?  A. 
No,  sir. 

Q.  You  have  never  held  a  real  estate  broker’s  license 
in  the  District  of  Columbia?  A.  No. 

Mr.  Schwartz:  I  submit  that  he  has  only  asked 
that  question  twice. 

The  Court:  Yes.  He  has  done  that. 

Mr.  Magee:  I  have  no  further  questions  of  the 
witness  at  this  time.  I  don’t  think  the  witness  is 
887  qualified  as  an  expert  to  express  an  opinion  on  the 
question. 

The  Court:  I  will  overrule  the  objection. 

By  Mr.  Schwartz: 

Q.  What  is  your  opinion  of  the  fair  market  value  of 
that  property  as  of  September,  1935,  with  all  of  the  things 
called  for  by  your  contract?  A.  Worth  every  bit  of  $50,- 
000  and  more. 

Mr.  Schwartz:  That  is  all. 

Mr.  Magee:  Is  that  all  that  you  want  him  to 
testify  to? 

Mr.  Schwartz:  Yes. 
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By  Mr.  Schwartz: 

Q.  And  you  will  give  that  amount  of  money  for  it  now? 
A.  Yes,  sir. 

CROSS  EXAMINATION  by  Mr.  Magee : 

Q.  Let  us  explore  that  subject  a  little.  Suppose  you 
step  down  to  this  map,  Mr.  Friedman.  Can  you  locate 
square  1067  for  us? 

The  Court:  Give  him  the  pointer. 

A.  I  have  it.  Wait  till  I  find  it.  Then  I  will 
point  it  out. 

Mr.  Magee:  Suit  yourself. 

The  Witness :  Here  it  is,  right  here  (indicating). 

By  Mr.  Magee: 

Q.  When  you  say  you  are  willing  to  pay  $50,- 
888  000  for  that  property,  with  what  facilities  is  that? 

A.  Pipe  line  rights,  zoned  industrial, — 

Q.  What  are  the  pipe  line — 

Mr.  Schwartz:  Let  him  finish. 

Mr.  Magee:  Go  ahead  and  finish  the  answer. 

A.  (continued)  Pipe  line  rights,  zoned  industrial,  and 
wharfage  facilities. 

By  Mr.  Magee: 

Q.  What  do  you  mean  by  “pipe  line  rights’’ ?  A.  Au¬ 
thority  to  lay  pipe  lines — 

Q.  How  many?  A.  Well, — 

Q.  Five  lines?  A.  Five  is  enough. 

Q.  All  right.  Go  ahead.  A.  From  the  wharfage  on 
the  river. 

Q.  All  right.  A.  Into  the  property. 

Q.  Up  what  area?  A.  Up  each  area. 

Q.  Up  Fifteenth  Street?  A.  It  wouldn’t  make  any 
difference,  just  so  you  get  it  in  the  property. 

Q.  Up  Fifteenth  Street,  five  pipe  lines?  A.  That 
would  suit  us. 
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889  Q.  No  difficulty  about  obtaining  those  pipe  lines 
now?  Never  was,  was  there?  A.  I  don’t  know.  Do 

you — 

Q.  I  am  asking  you. 

The  Court:  You  must  answer  the  questions,  Mr. 
Friedman. 

The  Witness:  If  your  Honor  please,  I  understand 
that  there  is  legislation — 

The  Court:  If  you  don’t  know,  say  you  don’t 
know. 

The  Witness :  What  is  the  question  ? 

Mr.  Magee:  Read  the  question. 

(The  reporter  read  the  pending  question,  as  fol¬ 
lows)  : 

“Q.  No  difficulty  about  obtaining  those  pipe  lines 
now?  Never  was,  was  there?” 

A.  I  don’t  know.  I  didn’t  seek  it. 

By  Mr.  Magee: 

Q.  You  didn’t  ascertain  that  from  the  Commissioners, 
if  you  could  get  pipe  line  facilities?  A.  I  didn’t  ascertain 
it.  No. 

Q.  Who  ascertained  it  for  you?  A.  When? 

Q.  You  have  come  in  court  and  testified  that  these  pipe 
line  facilities  were  not  available.  A.  Who  said  that,  Mr. 
Magee? 

Q.  Isn’t  that  your  defense? 

Mr.  Schwartz:  Just  a  moment. 

890  Mr.  Magee:  Wait  a  minute. 

The  Court :  That  is  proper  cross-examination.  Is 
that  your  defense? 

By  Mr.  Magee: 

Q.  Is  that  one  of  your  defenses?  A.  I  didn’t  get  the 
question. 
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Mr.  Magee :  Will  you  repeat  the  question  to  him, 
Mr.  Reporter? 

(The  reporter  read  as  follows): 

“Q.  You  have  come  in  court  and  testified  that 
these  pipe  line  facilities  were  not  available.  Isn’t 
that  your  defense?  Isn’t  that  one  of  your  de¬ 
fenses?” 

A.  I  don’t  know  about  that  being  one  of  the  defenses. 
My  only  defense,  I  understand,  is  that  you  haven’t  got 
wharfage  facilities. 

By  Mr.  Magee: 

Q.  Then  you  are  satisfied  with  the  pipe  line  facilities 
and  the  Act  of  Congress?  A.  I  think  the  Act  of  Congress 
— I  have  gone  into  it.  I  think  the  Act  of  Congress  is,  cov¬ 
ers  it. 

Q.  That  is  sufficient?  You  are  satisfied  that  on  that 
square —  A.  I  don’t  know. 

Q.  — that  you  can  get  pipe  lines?  A.  I  don’t  know. 
You  have  to  go  in  and  get  permits  after  your  legis- 
891  lation,  I  understand. 

Q.  Now,  what  do  you  mean  by  “  wharf  facili¬ 
ties,”  that  you  would  be  willing  to  accept?  A.  Permis¬ 
sion  to  erect  a  wharf — 

Q.  All  right.  What  kind  of  a  wharf?  A.  A  wharf  to — 

Q.  How  long?  A.  About  a  hundred  feet  more  or  less? 

Q.  A  hundred  feet  more  or  less?  A.  It  would  have 
to  be  not  very  much  less  than  one  hundred. 

Q.  How  much  less?  A.  One  hundred  feet,  I  would  say, 
would  be  the  size  that  could  be  used. 

Q.  One  hundred  feet  of  wharfage  could  be  used?  A. 
Yes. 

Q.  And  that  would  satisfy  you  at  that  time  and  at  this 
time?  A.  I  think  so. 
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Q.  Now,  how  wide  a  wharf  do  you  want?  A.  About  40 
to  60  feet. 

Q.  40  to  60  feet  wide?  A.  I  think  so. 

Q.  The  center  of  the  wharfage  space  located  in  the  pier 
head  line?  Is  that  what  you  expect?  A.  Located 

892  where? 

Q.  You  don’t  expect  it  to  be  out  in  the  channel, 
the  24-foot  channel,  do  you?  A.  Just  give  me  the  ques¬ 
tion  again,  Mr.  Magee. 

Q.  Would  you  expect  your  wharf  to  be  located  in  the 
24-foot  channel  of  the  Anacostia  River?  A.  I  expected 
the  wharf  to  be  located  so  we  can  tie  a  tanker  beside  it 
and  pump  the  petroleum  off  the  tanker  or  roll  what  bar¬ 
rels  would  be  on  the  tanker  off  onto  the  wharf. 

Q.  You  investigated  into  the  situation  with  the  Texas 
Company  of  New  Jersey,  didn’t  you,  as  to  what  they  were 
going  to  require?  A.  Mr.  Letzkus  did. 

Q.  He  gave  you  the  information?  A.  That  is  right. 

Q.  And  he  came  and  asked  for  a  wharf  that  went  out 
approximately  20  to  40  feet  fronting  on  L  Street?  Isn’t 
that  right?  A.  I  don’t  know. 

Q.  Is  that  satisfactory?  A.  I  would  have  to  look  at  it 
now. 

Q.  Don’t  you  know  what  was  on  your  own  plans?  What 
did  you  have  in  those  plans?  A.  I  believe  you  still  have 
them.  As  far  as  I  know,  they  are  not  in  my  posses¬ 
sion. 

893  Q.  You  heard  Mr.  Letzkus  testify  that  those 
plans  were  never  turned  over  to  us;  you  would  not 

let  them  go  out  of  your  office?  A.  I  didn’t  hear  Mr.  Letz¬ 
kus  sav  that  I  wouldn’t  let  them  go  out  of  the  office.  Mr. 
Letzkus  took  them  out  of  the  office. 

Q.  You  heard  him  testify  to  that  on  the  stand.  Isn’t 
that  a  fact?  He  is  telling  the  truth,  isn’t  he? 
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Mr.  Schwartz:  I  object. 

The  Court:  What  is  the  fact?  Don’t  character¬ 
ize  it. 

Mr.  Magee:  I  am  sorry,  your  Honor. 

By  Mr.  Magee : 

Q.  What  is  the  fact?  Were  the  plans  allowed  to  go  out 
of  your  office?  A.  Oh,  yes.  Mr.  Letzkus  has  had  them 
out  of  the  office. 

Q.  He  brought  them  back  each  time?  A.  I  didn’t  check 
on  that. 

The  Court:  Do  you  need  to  use  the  board  any 
more? 

Mr.  Magee :  No.  That  is  all  right. 

The  Court:  All  right,  then.  Let  him  take  the 
witness  stand. 

(The  witness  returned  to  the  witness  stand.) 

By  Mr.  Magee : 

Q.  Do  you  know  where  the  plans  are,  as  a  matter  of 
fact?  A.  No,  I  don’t  know. 

894  Q.  You  don’t  know  as  a  matter  of  fact?  A.  No. 

Q.  Then  you  don’t  know  as  a  matter  of  fact 

whether  the  plans  were  ever  turned  over  to  us  or  not,  do 

you?  A.  I  heard  some  talk  about  it,  but  I  don’t  know  it 

as  a  matter  of  fact. 

Q.  Then  you  don’t  know  as  a  matter  of  fact?  A.  No. 

Q.  Your  information  is,  you  don’t  know  whether  the 
plans  were  delivered  or  not?  A.  I  don’t  know. 

Q.  That  is  correct,  isn’t  it?  A.  I  don’t  know  the 
“whereabouts  of  the  plans  at  the  present  time,  Mr.  Magee. 

Q.  How  do  you  know  that  wharfage  facilities  were  not 
available  within  the  pier  head  line  of  the  Anacostia  River, 
Mr.  Friedman?  A.  How  did  I  know  it  was  not  available? 

Q.  Yes. 

The  Court:  As  of  what  date? 
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By  Mr.  Magee: 

Q.  (continued)  As  of  September,  when  you  said  you 
had  this  conversation  with  Mr.  Lambert.  As  of  Septem¬ 
ber  of  1935.  A.  I  don’t  remember  whether  it  was  Mr. 

Letzkus  going  to  the  District  Building  or  to  get  in- 
895  formation  from  Mr.  Pennybaker  or  Mr.  Lambert.  I 
don’t  know.  It  was  during  this  conversation  that 
I  learned  that  there  wasn’t  any  wharfage  facilities  avail¬ 
able. 

Q.  That  is  the  extent  of  vour  knowledge?  A.  The 
whole  thing  is  the  wharfage. 

Q.  You  never  inquired  of  the  United  States  Engineer’s 
Office  as  to  whether  or  not  wharfage  was  available  for  the 
Decatur  Corporation  and  for  your  use?  A.  I  couldn’t  see 
at  that  time  any  need  for  me — 

Q.  I  asked  you,  you  never  inquired?  A.  No.  I  per¬ 
sonally  didn’t  inquire. 

Q.  So  that  you  don't  know*  insofar  as  the  Engineer’s 
Office  is  concerned,  as  a  matter  of  fact,  whether  they  were 
or  not  available,  do  you?  A.  I  believe  Mr.  Letzkus — 

Q.  I  asked  you  whether  you  knew.  A.  I  didn’t  go  to 
the  Engineer’s  Office. 

Q.  You  never  went  to  the  Engineer’s  Office?  A.  No. 
I  did  not. 

Q.  You  heard  Mr.  Smith’s  testimony  on  the  stand, 
didn’t  you?  A.  Yes. 

Q.  Mr.  Schmitt?  A.  Yes. 

S96  Q.  You  heard  him?  A.  Yes. 

Q.  You  heard  him  testify  that  there  would  be  no 
difficulty  about  obtaining  wharfage  for  the  Decatur  Cor¬ 
poration? 

Mr.  Schwartz:  Is  that  your  question — didn’t  you 
hear  that? 

Mr.  Magee:  Don’t  you  know? 
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Mr.  Schwartz:  He  didn’t  testify  to  any  such 
thing,  your  Honor. 

Mr.  Magee:  I  think  he  did. 

The  Court:  Are  you  objecting  to  the  question? 
Mr.  Schwartz:  Yes. 

The  Court:  I  sustain  the  objection. 

By  Mr.  Magee: 

Q.  Did  you  hear  Mr.  Schmitt’s  testimony?  A.  I  did. 
Most  of  it. 

Q.  But  you  had  never  been  to  inquire  of  Mr.  Schmitt 
whether  the  War  Department — 

Mr.  Schwartz:  I  object. 

Mr.  Magee:  May  I  finish  the  question,  your 
Honor? 

The  Court:  Yes.  Go  ahead. 

By  Mr.  Magee : 

Q.  (continued) — whether  the  War  Department  was 
willing  to  give  the  Decatur  Corporation  or  the  next  subse¬ 
quent  owner  of  the  property  a  line  in  Fifteenth  Street  or 
not? 

Mr.  Schwartz:  He  answered  the  same  question. 
897  Mr.  Magee:  This  is  limited  to  this  area. 

The  Court :  Overruled. 

A.  I  never  went  to  the  War  Department  to  inquire. 

By  Mr.  Magee: 

Q.  So  all  that  you  know  about  it  is  what  Mr.  Letzkus 
told  you?  Is  that  correct?  A.  And  Mr.  Lambert  and  Mr. 
Pennybaker  and  I  in  our  numerous  conversations. 

Q.  Numerous  conversations?  A.  Yes.  Numerous. 

Q.  You  have  limited  it  to  one  on  direct  examination. 
Did  you  have  some  more?  A.  I  don’t  believe  I  limited  it 
to  one,  Mr.  Magee.  If  you  will  go  back  you  will  find  that 
I  said  that  I  had  numerous  conversations  with  him. 
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Q.  When  you  received  the  letter  of  September  11,  1935, 
was  there  any  objection  to  your  answering  it?  A.  None 
at  all. 

Q.  Why  didn’t  you  answer  it?  A.  I  answered  before, 
and  I  will  tell  you.  I  used  to  see  Mr.  Lambert  at  the  bank 
most  every  day,  and  I  saw  him  shortly  thereafter,  if  it 
wasn’t  the  next  day.  So  I  had  no  occasion  to  sit  down  and 
write  him  anv  letter. 

Q.  When  the  September  18  letter  came,  why  didn’t 
you  answer  it?  A.  I  saw  him  right  after  that, 
898  just  as  I  had  seen  him  on  other  occasions,  at  the 
bank. 

Q.  But  you  never  wrote  any  letter  advancing  any  of 
the  reasons  that  you  are  now  asserting  as  defenses  to  this 
case,  to  Mr.  Lambert  at  this  time?  A.  I  don ’t  recall  writ¬ 
ing  any  letter,  Mr.  Magee. 

Q.  Now,  isn’t  it  a  fact,  Mr.  Friedman,  that  you  never 
advanced  any  such  reasons  until  after  the  property  was 
resold?  A.  No.  That  is  not  a  fact. 

Q.  That  is  not  the  fact? 

Mr.  Schwartz:  He  has  answered  that  once.  Do 
vou  want  two  answers? 

Mr.  Magee :  If  he  cares  to  give  them  yes. 

By  Mr.  Magee: 

Q.  Now,  you  had  certain  negotiations  with  the  Texas 
Company  through  Mr.  Letzkus  in  1935,  didn’t  you,  Mr. 
Friedman?  A.  I  didn’t  have  any  negotiations  with  the 
Texas  Company. 

Q.  What  was  he  doing  in  there  with  them?  He  didn’t 
have  any  interest  in  this  property?  You  were  going  to 
buy  it,  weren’t  you?  A.  I  was  going  to  buy  it.  Yes. 

Q.  What  was  he  up  there  getting  plans  for  the  utiliza¬ 
tion  and  development  of  this  property  for?  A.  To  help 
you  carry  out  your  agreement. 
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Q.  To  help  us  carry  out  our  agreement?  A. 

899  That  is  right. 

Q.  He  didn’t  go  up  there  on  your  authority?  A. 
On  my  authority? 

Q.  Yes.  A.  Yes.  I  paid  for  the  trip. 

Q.  What  were  the  plans  that  you — what  were  you  go¬ 
ing  to  use  this  property  for  when  you  got  it?  A.  Petrol¬ 
eum  products. 

Q.  To  store  just  petroleum?  A.  Probably  my  own. 
Probably  somebody  else’s. 

Q.  Did  you  know  which  you  were  going  to  use  it  for? 
A.  I  am  telling  you. 

Q.  How  about  the  Texas  Company?  A.  Oh,  I  would 
have  welcomed  the  Texas  Company  or  any  company  if  they 
wanted  to  use  the  storage. 

Q.  Weren’t  they  actually  interested  in  using  this  land 
for  the  storage  of  petroleum?  A.  Probably  they  were. 

Q.  Didn’t  they  go  and  make  the  plans  that  you  were 
going  to  utilize  to  develop  this  land?  A.  I  suppose  they 
did.  Mr.  Letzkus  has  so  testified. 

Q.  Didn’t  you  take  those  plans  of  the  Texas  Company 
to  the  Zoning  Commission  and  use  them  in  your  testimony 
there  to  get  the  property  rezoned?  A.  No. 

900  Q.  That  is  not  a  fact?  A.  No. 

Q.  What  plans  did  you  take  there?  A.  May  I 
look  at  a  copy  of  them?  I  have  them  here. 

Q.  Do  you  have  a  copy  of  them?  A.  I  have  the  copy 
that  I  handed  to  the  Zoning  Commission. 

Q.  All  right.  Produce  it. 

(Mr.  Schwartz  handed  a  blueprint  to  Mr.  Magee.) 
Mr.  Schwartz:  I  am  handing  him  two  plans  which 
vour  counsel  has  exhibited. 

By  Mr.  Schwartz: 

Q.  Is  this  the  plan?  A.  That  is  right. 
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I)o  you  mind  coming  here  so  we  can  see  it? 

Mr.  Magee:  No,  indeed.  You  may  look  at  i 
(placing  a  paper  in  front  of  the  witness). 

The  Witness:  Yes.  This  is  it.  That  is  the  plan 
I  used  at  the  time  of  the  rezoning  hearing. 

By  Mr.  Magee: 

Q.  You  didn’t  use  any  plans  of  the  Texas  Company? 
A.  I  don’t  recall  any  of  those  plans  definitely.  I  don’t 
recall  the  other — 

Q.  When  did  you  get  those  plans  made?  A.  Well,  I 
don't  know.  It  was  just  about  the  time  of  the  signing  of 
the  contract,  when  Mr.  Lambert  and  Mr.  Pennybaker 
901  asked  me  to  help  them  in  testifying  before  the  zon¬ 
ing  Commission  for  the  rezoning  of  the  property. 
As  to  the  exact  date  I  just  don’t  know,  but  it  must  have 
been  given  us  to  hold  it. 

Q.  Which  property  was  that?  A.  A  man  by  the  name 
of  H.  W.  Gains. 

Q.  Where  is  his  address?  A.  He  is  in  Washington, 
D.  C.  I  don’t  know  where  he  lives.  I  would  have  to  find 
out. 

Q.  H.  W.  Gains?  A.  H.  W.  Gains.  He  lived  at  Thirty- 
fifth  Street  at  that  time. 

Q.  You  fix  this  map  as  having  been  prepared  in  1935, 
after  your  contract  which  was  signed  by  the  Decatur  Cor¬ 
poration?  A.  I  told  you  it  was  at  or  about  that  time.  I 
had  this  map  prepared  in  order  to  assist  Mr.  Pennybaker 
and  Mr.  Lambert  in  the  rezoning  of  this  property,  to  ap¬ 
pear  at  the  hearing. 

Q.  How  many  sets  of  Texas  Company  plans  were  made  ? 
A.  I  don’t  remember. 

Q.  Mr.  Letzkus  testified  three  or  four  sets  were  made. 
Is  that  correct?  A.  If  he  told  you,  it  must  be  correct. 

Q.  Where  are  all  those  sets?  A.  I  don’t  know. 
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Q.  You  don’t  have  them?  A.  No.  I  don’t  know. 

902  Q.  Have  you  any  idea  where  they  are?  A.  I 
have  no  idea. 

Q.  They  show  the  wharfage  that  you  wanted,  don’t 
they?  A.  I  suppose  so.  I  don’t  remember  now. 

Q.  Do  you  think  it  would  have  been  desirable  to  have 
retained  them,  so  that  we  could  see  what  your  demands 
were  at  that  time?  A.  If  I  anticipated  anything  like  that, 
it  would  be  desirable  to  retain  them. 

Q.  How  long  do  you  think  they  were  in  your  possession 
from  the  time  you  had  them?  A.  I  don’t  recall,  Mr. 
Magee. 

Q.  Did  you  have  them  up  to  the  time  the  suit  was  first 
filed?  A.  I  don’t  remember. 

The  Court:  Speak  a  little  louder. 

The  Witness:  I  don’t  remember. 

By  Mr.  Magee: 

Q.  Would  you  say  you  did  or  did  not?  A.  I  don’t  re¬ 
member. 

Q.  Now,  this  Weller  property.  When  did  negotiations 
or  the  deal  concerning  the  Weller  property  start,  Mr. 
Friedman?  A.  The  conversation  about  the  Weller  prop¬ 
erty  was  at  the  time,  sometime  in  the  fall. 

Q.  September  of  1935?  A.  I  said,  sometime  in 

903  the  fall. 

Q.  In  the  fall  of  1935?  A.  Of  1935. 

Q.  Just  what  was  that  conversation?  Let  us  have  it  as 
best  you  recollect  it.  A.  You  mean  just  that  portion  of  it? 

Q.  Yes.  Dealing  with  the  Weller  tract.  A.  He  believed 
that  he  could  get  wharfage  facilities  by  acquiring  the  rights 
of  the  Weller  property  and  then  deeding  that  to  the  Govern¬ 
ment  and  then  seeking  a  permit  for  wharfage  facilities 
through  that  tract. 
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Q.  That  is  the  first  time  that  you  heard  of  the  Weller 
property  for  use  in  connection  with  Square  1067  ?  A.  That 
is  the  first  time  I  recall,  Mr.  Magee. 

Q.  Can't  you  be  positive  about  that?  A.  I  don’t  re¬ 
member  any  time  before  that.  No. 

Q.  Isn’t  it  a  fact,  Mr.  Friedman,  that  long  before  that 
you  had  had  Mr.  Pennybaker  trying  to  get  you  an  option 
on  the  Weller  property?  Isn’t  that  a  fact?  A.  No. 

Q.  You  never  asked  him  to  acquire  the  Weller  prop¬ 
erty?  A.  No. 

Q.  An  option  on  it? 

Mr.  Schwartz:  That  is  beyond  the  scope  of  my 
direct  examination,  whether  he  was  seeking  to  ac- 
904  quire  an  option  on  this  property. 

Mr.  Magee:  He  brought  in  the  Weller  property. 

The  Court:  I  overrule  the  objection. 

By  Mr.  Magee: 

Q.  Now,  Mr.  Friedman,  isn’t  this  the  fact:  that  in  the 
fall  of  1934,  in  the  fall  of  1935,  you  requested  Mr.  Penny- 
baker  to  negotiate  for  an  option  on  the  Weller  tract? 

Mr.  Schwartz:  Wait  a  minute.  Is  that  before 
the  contract — 1934? 

Mr.  Magee:  The  first  information. 

Mr.  Schwartz:  I  object. 

The  Qourt :  Overruled. 

A.  No. 

By  Mr.  Magee: 

Q.  That  is  not  a  fact?  A.  No. 

Q.  You  deny  that  to  be  the  fact?  A.  I  said  it  is  not  a 
fact. 

Q.  That  is  not  a  fact?  A.  No. 

Q.  And  isn’t  it  a  fact  that  prior  to  the  signing  of  the 
May  31  contract  you  had  discussed  the  acquisition  of  the 
Weller  property  with  Mr.  Pennybaker? 
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Mr,  Schwartz:  Now,  if  your  Honor  please — 

A.  No.  That  is  not  a  fact. 

905  By  Mr.  Magee : 

Q.  You  deny  that  to  be  a  fact?  A.  It  is  not  a 

fact. 

Q.  Now,  didn’t  you  plan  to  utilize  the  Weller  property 
in  connection  with  Square  1067  yourself?  A.  No. 

Q.  You  deny  that  at  one  time  you  took  a  position  that 
it  was  necessary  for  you  to  have  it  to  use  it  in  connection 
with  this  property  prior  to  signing  your  May  contract?  A. 
Never  took  that  position. 

Q.  You  never  took  that  position?  A.  No. 

Q.  Never?  A.  No. 

Q.  Mr.  Friedman,  you  are  testifying  that  the  fair  market 
value  of  this  property  is  what?  A.  Worth  every  bit  of  the 
$50,000  I  agreed  to  pay  and  more. 

Q.  Do  you  know  of  any  piece  of  similar  property  in 
this  particular  neighborhood  that  sold  for  any  such  price? 
A.  In  this  particular  neighborhood? 

Q.  Yes.  A.  With  the  same  facilities? 

Q.  Yes.  A.  I  don’t  know. 

906  Q.  Did  you  ever  know  of  any  particular  piece  in 
this  particular  neighborhood  with  the  facilities,  what 

it  was  sold  for,  in  this  neighborhood? 

Mr.  Schwartz:  I  wish  you  wouldn’t  put  your 
hand  in  front  of  your  mputh. 

Mr.  Magee:  I  will  have  him  read  the  question 
again,  if  you  want  him  to. 

Mr.  Schwartz:  You  want  to  know  what  it  would 
sell  for? 

By  Mr.  Magee : 

Q.  Have  there  been  any  sales  in  this  particular  neighbor¬ 
hood  of  commercial  industrial  property  that  you  know  of? 
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A.  None  other  than  was  mentioned  in  the  testimony  here 
on  the  stand  by  one  of  the  witnesses. 

Q.  Which  one  was  that?  A.  It  seems  to  me  that  some¬ 
one  testified  about  Steuart  paying  $65,000  for  his  tract. 
That  is  the  only  area. 

Q.  Where  was  that  area?  A.  That  is  the  adjoining 
parcel  on  Thirteenth  Street. 

Q.  Do  you  know  how  many  square  feet  there  are  in  that 
tract?  A.  I  have  no  idea. 

Q.  Do  you  know  how  much  it  sold  per  square  foot?  A. 
None  other  than  what  has  been  testified  to.  I  think  the  man 
said  $65,000. 

Q.  You  have  no  personal  knowledge  of  that?  A. 
907  1  told  you  merely  on  that  tract  no  other  information 

other  than  what  I  just  related  to  you. 

Q.  Is  the  $50,000  that  you  testified  to  the  price  that 
you  had  hoped  to  get  for  the  property  rather  than  what 
you  could  actually  sell  it  for  on  the  market  in  1935  and 
1936?  A.  $50,000  is  the  price  I  agreed  to  pay  for  the 
property. 

Q.  I  am  not  asking  you  that?  A.  I  didn’t  get  the  ques¬ 
tion. 

Mr.  Magee :  Read  the  question  again. 

(The  reporter  read  the  pending  question.) 

A.  Hoped  to  get?  I  don’t  know  what  the  question  is. 

The  Court :  The  witness  does  not  understand  the 
question. 

By  Mr.  Magee: 

Q.  As  a  matter  of  fact,  you  know  of  no  sales  of  anv 
property  in  this  neighborhood  in  1935  up  to  February  of 
1936  that  sold  for  anything  like  $50,000,  do  you?  A.  None 
other  than  what  I  just  mentioned  to  you. 
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Q.  Do  you  know  of  others,  not  what  somebody  testified 
to? 

Mr.  Schwartz:  Do  you  mean  of  his  personal 
knowledge? 

Mr.  Magee:  It  doesn’t  make  any  difference  how 
he  knows  it. 

A.  By  hearsay,  as  was  testified  to,  in  1936.  What  I 
mean,  I  don’t  know  of  my  own  personal  knowledge. 

By  Mr.  Magee: 

Q.  Then  would  you  say  there  had  been  any  sales  in 

908  this  neighhborhood  at  any  such  figure?  A.  I  don’t 
know  of  any. 

Q.  You  don’t  know?  A.  Of  my  personal  knowledge. 
No. 

Q.  Now,  you  have  testified  that  the  north  line  of  this 
property  was  on  grade.  What  do  you  mean  by  “  on  grade  ’  ’  ? 
A.  The  frontage  of  the  L  Street  property  was  on  grade. 
Q.  With  what?  A.  The  street. 

Q.  The  grade  of  what  street?  A.  L  Street. 

Q.  What  do  you  mean  by  “grade”?  Grade  or  eleva¬ 
tion?  A.  Grade  with  the  general  earth  at  the  front  of 
it  with  respect  to  the  street  that  it  fronts  on.  In  other 
words,  allowing  a  little  height  for  your  grade  on  the  street. 

Q.  Then,  if  the  actual  elevation  of  your  street  is  not 
what  you  term  to  be  the  grade,  you  would  necessarily  have 
to  excavate  in  that  area  in  order  to  conform  to  the  actual 
grades  of  the  street  if  the  street  were  lower  than  the  grade 
that  you  have  got?  A.  Not  necessarily.  It  would  depend 
entirely  on  how  you  would  use  it,  Mr.  Magee. 

Q.  What  do  you  mean,  it  depends  on  how  you  use  it? 
A.  Sometimes  you  could  use  it  at  a  very  high  grade  off 
the  street,  and  sometimes  even  low  grade.  It  de- 

909  pends  entirely  on  how  you  use  it. 

Q.  How  did  you  propose  to  run  your  pipe  line 
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connections  in  Square  1067  from  tank  to  tank?  A.  How 
did  I  propose  to  run  them? 

Q.  Yes.  Where  were  your  tanks  going  to  be  located? 
A.  All  over  the  property. 

Q.  All  over  it?  A.  Yes. 

Q.  Would  you  say  there  would  be  some  of  them  touch¬ 
ing  or  near  Lots  10  and  11,  up  near  that  corner?  A.  If 
you  will  show  me  where  10  and  11  are. 

Q.  Showing  the  witness  the  map  which  is  already  in 
evidence,  here  is  10  and  here  is  11.  Did  you  propose  to 
locate  any  of  the  tanks  there,  in  that  vicinity?  A.  I  don’t 
recall  particularly. 

Q.  What  is  your  best  recollection?  A.  I  believe  that 
I  was  going  to  run  most  of  the  tanks  through  the  center 
of  the  area  and  utilize  the  frontage  for  runways  and  fill. 

Q.  Now,  what  did  you  propose  to  do  about — were 
there  to  be  any  tanks  in  the  neighborhood  of  Lots  15,  16, 
17  and  18  in  Parcel  1  of  the  railroad  property?  A.  Prob¬ 
ably  the  lower  part  of  15  and  16  and  the  upper  part  of 
1,  2  and  3. 

Q.  Tell  me  what  was  going  to  be  down  here  on 
910  Parcels  1  and  2  of  the  railroad  acquisition  ?  A.  1 
and  2  ?  What  do  you  mean  ? 

Q.  Parcels  1  and  2.  This  in  yellow  (indicating).  A. 
Probably  along  here  (indicating).  In  other  words,  the 
north  part  of  the  lots  would  be  used  for  tankage  and  the 
south  part  of  the  lots  would  be  used  for  fill. 

Q.  There  would  be  tanks  there  (indicating),  that  is, 
touching  those  lots?  A.  Probably  so. 

Q.  Is  that  right?  A.  The  best  I  can  remember. 

Q.  Where  were  you  going  to  bring  your  pipe  lines  into 
this  property?  Where  did  you  have  your  pipe  lines?  A. 
Wherever  they  would  force  them,  force  me  to  bring  them  in. 

Q.  That  was  agreeable  to  put  it  in  along  Fifteenth 
Street?  A.  Oh,  yes. 
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Q.  From  here  at  any  point  in  the —  A.  From  here  into 
any  point  in  the  square. 

Q.  — was  O.  K.  with  you  ?  A.  Anywhere. 

Q.  Are  you  familiar  with  the  city  of  Washington  as  dis¬ 
tinguished  from  the  town  of  Washington?  A.  Not  in  a 
general  way. 

911  Q.  What  area  is  this  (indicating)  ?  Do  you  know 
that?  A.  No. 

Q.  If  I  were  to  tell  you  that  this  portion  is  the  original 
platted  area  of  the  city  of  Washington,  would  that  make 
any  difference  in  your  statement  pertaining  to  the  ease 
with  which  you  could  get  alleys  closed?  A.  I  don’t  know 
about  that. 

Q.  You  don’t  know  that?  A.  No. 

Q.  Did  you  inquire  at  the  District  Building  as  to  whether 
they  would  close  this  alley?  A.  No.  Mr.  Pennybaker  told 
me  that.  He  was  the  one  that  told  me  about  the  closing 
of  the  alleys. 

Q.  Are  you  relying  now  for  your  alley  testimony  on  what 
Mr.  Pennybaker  told  you,  not  your  knowledge? 

Mr.  Schwartz:  I  object. 

The  Court :  Overruled. 

Mr.  Magee :  You  have  given  that  testimony. 

The  Witness :  He  told  me  he  closed  lots  of  alleys. 

By  Mr.  Magee : 

Q.  Oh,  he  told  you  he  had  closed  lots  of  alleys?  A.  Yes. 
And  I  specifically  had  reference  to  the  closing  of  the  exten¬ 
sion  of  Fifteenth  Street,  Northeast,  at  Rhode  Island  Ave¬ 
nue,  and  the  land  on  either  side  of  it  and  the  proposed  ex¬ 
tension. 

912  Q.  All  right.  How  far  out  Rhode  Island  Avenue 
was  that?  A.  Fifteenth  Street,  Northeast. 

Q.  WTiich  side?  A.  The  south  side. 
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Q.  The  south  side  of  Fifteenth  Street?  A.  The  north 
side. 

Q.  On  the  east  or  west  side?  A.  I  don’t  know  just  what 
you  mean. 

Q.  Fifteenth  Street  near —  A.  Starting  at  the  north 
part  of  Rhode  Island  Avenue.  That  is  where  it  starts.  The 
north  side  of  Rhode  Island  Avenue.  Now,  the  District 
proposed  to  run  through  this  land,  continuing  Fifteenth 
Street  through  this  land.  Then  they  abandoned  it;  didn’t 
do  what  they  were  going  to  do.  I  owned  the  land  on  both 
sides  of  that  proposed  extension  and  by  my  not  being  able 
to  get  the  deposition  I  acquired  that  strip  of  land  which  was 
proposed  as  an  extension  of  Fifteenth  Street,  Northeast. 

Q.  You  know  that  that  was  beyond  the  confines  of  the 
city  of  Washington?  That  is  in  the  country,  isn’t  it?  A.  I 
don’t  know  that. 

Q.  Do  you  know  whether  it  is  more  difficult  to  close  an 
original  platted  street  in  the  city  of  Washington  than  a 
proposed  extension  of  some  street  that  has  never  been 
opened?  A.  I  don’t  know. 

913  By  the  Court: 

Q.  What  is  the  answer?  A.  I  don't  know. 

By  Mr.  Magee : 

Q.  Now,  Mr.  Friedman,  if  the  War  Department  were 
willing  to  permit  the  utilization  of  the  foot  of  Fifteenth 
Street  for  a  wharf,  which  would  give  the  footage  which  you 
have  described  for  a  100-foot  wharf,  would  that  satisfy 
the  wharfage  requirements  that  you  want  in  your  contract 
of  May  31? 

Mr.  Swartz :  WTiat  was  that  ?  If  what  ? 

By  Mr.  Magee : 

Q.  (continued)  If  the  War  Department  was  willing 
to  give  you  the  permit  for  you  or  the  Decatur  Corporation, 
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a  permit  to  utilize  the  foot  of  Fifteenth  Street  for  a  wharf 
with  enough  footage  to  supply  the  100-foot  area  that  you 
have  described,  would  that  satisfy  you  under  your  May 
contract? 

Mr.  Schwartz:  I  object  to  that,  because  there  is 
no  testimony  that  the  War  Department  ever  ex¬ 
pressed  any  such  opinion. 

Mr.  Magee:  I  am  asking  him. 

The  Court:  I  do  think  you  ought  to  make  the 
distinction  between  the  soil  covered  by  water  and  the 
soil  which  is  high  ground  and  fast  ground.  One  in¬ 
volves  a  lease  and  the  other  involves  a  permit, 
doesn’t  it? 

Mr.  Magee :  No.  This  area  here  would  be  issued 
914  a  revocable  permit,  as  I  understand  it,  at  the  foot 
of  Fifteenth  Street. 

The  Court:  At  the  foot  of  Fifteenth  Street?  Do 
you  mean  fast  ground? 

Mr.  Magee:  Fifteenth  Street  goes  down  to  the 
.  sea  wall,  your  Honor. 

The  Court:  Unless  you  are  more  specific  I  will 
sustain  the  objection.  You  must  be  specific  about 
that. 

By  Mr.  Magee  : 

Q.  Did  you  have  any  specific  conversations  with  Mr. 
Lambert  after  this  one  which  you  have  detailed,  which  oc¬ 
curred  shortly  after  September  11, 1935,  concerning  the  clos¬ 
ing  of  this  transaction?  A.  I  recall  one  conversation  with 
Mr.  Lambert  after  the  11th  of  September  with  reference  to 
the  closing  of  this  contract. 

Q.  What  was  that  conversation  ?  The  one  that  you  have 
detailed  ?  A.  In  a  general  way,  yes. 

Q.  You  never  had  any  further  conversations  with  him 


432 


on  this  matter  after  that  time?  A.  We  have  talked  nu¬ 
merous  times.  In  fact,  after  the  suit  was  filed  he  talked 
with  me. 

Q.  And  you  deny  that  at  that  time  you  told  him  that 
you  had  a  deal  pending  with  an  oil  company  that 
915  didn’t  go  through  or  wasn’t  able  to  go  through  at 
the  time?  A.  Yes.  I  deny  it. 

Q.  You  deny  that  that  ever  occurred?  A.  That  is  right. 
•  •  •  *  • 

922  Q.  Mr.  Friedman,  as  I  recall  your  evidence,  I 
asked  vou  when  the  first  discussions  with  reference 

V 

to  the  Weller  property  commenced  and  if  they  did  not  in 
fact  occur  in  the  fall  of  the  year  1935.  And  didn’t  you  an¬ 
swer  “No”  to  that? 

The  Court:  I  don’t  believe  you  understand  his 
difficulty.  He  wants  to  know  whether  you  are  re¬ 
ferring  to  discussions  with  reference  to  this  deal. 
He  may  have  had  (I  don’t  know)  discussions  with 
reference  to  the  Weller  property  in  connection  with 
other  deals.  He  wants  to  know  that ;  and  then  he  can 
answer. 

By  Mr.  Magee : 

Q.  Did  you  have  any  discussions  prior  to  the  fall  of  1935 
pertaining  to  the  Weller  property  for  use  in  connection  with 
that  Square  1067?  I  think  that  is  the  way  you  put  it 
yesterday. 

923  Mr.  Schwartz:  Do  you  mean  with  reference  to 
this  deal  or  with  reference  to  some  other? 

Mr.  Magee:  I  think  the  question  is  plain;  with 
reference  to  Square  1067. 

The  Court:  I  think  that  ties  it  down.  Square 
1067  is  this  deal. 

Mr.  Magee :  This  property. 
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A.  I  believe  I  had  some  discussions  with  Mr.  Penny  baker 
about  a  year  before  that,  when  he  first  spoke  about — I 
don’t  know — it  was  giving  me  an  option  or  something  with 
reference  to  some  deal.  It  was  about  a  year  prior  to  the 
time  of  this  contract. 

By  Mr.  Magee: 

Q.  Isn’t  it  a  fact  that  at  this  time  you  requested  Mr. 
Pennybaker  to  get  you  an  option  on  the  Weller  property? 
A.  Well,  as  nearly  as  I  can  remember,  Mr.  Magee,  we 
discussed  the  possibility  of  a  deal  back  in  1934;  and  I  don’t 
believe  I  got  an  option  on  the  property;  and  Mr.  Penny- 
baker  asked  me  didn’t  I  think  it  would  be  well  for  me  to 
have  that  property  in  connection  with  all  of  the  other;  and 
I  told  him  I  thought  it  would ;  but  I  had  no  idea  of  buying 
it  at  that  time,  or  any  thought  of  buying  it. 

Q.  You  never  asked  him  to  get  you  an  option  on  it  at 
that  time?  A.  No ;  I  don’t  believe  I  did. 

924  Q.  As  a  matter  of  fact,  on  September  21,  1934, 
didn’t  you  state  this  in  writing  to  Mr.  Pennybaker: 

“Pursuant  to  conversation  with  you  wherein  you 
said  that  you  feel  able  to  obtain  approximately  30,000 
square  feet  more  to  the  south  of  Square  1067,  please 
make  every  effort  to  get  option  for  same  as  it  is 
necessary  to  have  in  connection  wfith  your  property.” 

Mr.  Schwartz:  I  object  to  that.  He  says— he 
answered  that  he  didn ’t  say — 

The  Court  (interposing):  You  object  to  the 
method  of  interrogation  ? 

Mr.  Schwartz :  Yes. 

The  Court :  It  is  hardly  the  proper  method. 

By  Mr.  Magee: 

Q.  I  hand  you  Plaintiff’s  Exhibit  26,  on  which  you  have 
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already  identified  your  signature,  and  ask  you  if  you  did 
not  write  that  letter?  A.  Yes;  I  wrote  that  letter. 

Q.  And  you  sent  that  letter  to  Mr.  Pennybaker?  A. 
Yes.  It  is  addressed  to  him. 

Mr.  Magee:  I  offer  this  in  evidence  at  this  time 
and  I  would  like  to  read  it  at  this  very  point. 

The  Court:  Very  well. 

(The  letter  was  thereupon  received  in  evidence 
and  by  the  reporter  marked  Plaintiff’s  Exhibit  26.) 
925  Mr.  Magee:  Here  is  a  letter,  dated  September 
21,  1934: 

“Mr.  James  Y.  Pennebaker,  President 
“Decatur  Corporation 
“Washington,  D.  C. 

“Dear  Mr.  Pennebaker: 

“In  connection  with  option  for  the  sale  of  Square 
1067,  it  is  necesary  that  said  property  be  zoned  in¬ 
dustrial  as  required  under  the  District  regulations 
for  the  storage  of  petroleum  products,  it  is  further 
necessary  to  obtain  pipe  line  rights  from  the  afore¬ 
mentioned  square  to  a  point  in  the  Anacostia  River 
where  rights  for  docking  must  also  be  obtained. 

“If  it  is  necessary  to  obtain  Congressional  action 
for  pipe  line  and  dock  rights,  1  am  agreeable  for  the 
option  to  be  extended  for  such  time  as  will  be  neces¬ 
sary  to  obtain  such  legislation.  However,  if  per¬ 
mission  can  be  obtained  without  Congressional  legis¬ 
lation,  please  advise  me  so  that  1  may  continue  my 
activity  toward  closing  a  contract  of  sale  on  the 
aforementioned  property. 

“Pursuant  to  conversation  with  you  wherein  you 
said  that  you  feel  able  to  obtain  approximately  30,000 
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square  feet  more  to  the  south  of  Square  1067,  please 
make  every  effort  to  get  option  for  same  as  it  is 
necessary  to  have  in  connection  with  your  property. 

1  ‘Very  truly  yours, 

026  “B.  D.  Friedman” 

— signed  over  the  typing  of  the  name. 

By  Mr.  Magee: 

Q.  Mr.  Friedman,  I  believe  you  testified  that  you  were 
able  prior  to  and  during  1935  and  1936  to  raise  the  neces¬ 
sary  money,  or  had  the  necessary  money,  to  carry  out  the 
terms  of  the  contract  of  May  31,  1935.  Is  that  correct,  sir? 
A.  That  is  correct. 

Q.  Now,  in  1936  did  you  have  $50,000  in  cash  in  any 
bank  in  Washington?  A.  If  I  didn't  I  could  get  it. 

Q.  Did  you  have  it? 

The  Court:  You  must  answer :  Did  you  have  it? 

A.  I  don’t  remember,  your  Honor  please.  I  would  have 
to  look  at  the  records. 

The  Court:  Very  well. 


By  Mr.  Magee: 

Q.  You  don’t  remember  whether  you  had  $50,000  in  the 

bank  early  in  1936?  A.  No,  sir. 

Q.  Now,  if  you  did  not  have  $50,000  in  the  bank  or — 

can  you  estimate  how  much  you  did  have  in  the  bank,  if 

vou  don’t  know  whether  vou  had  that  much  in  the  bank? 
•  * 

The  Court :  He  says  he  does  not  remember  with¬ 
out  looking  at  the  records. 

Mi-.  Magee:  I  am  asking  him  if  he  could  estimate. 
927  A.  I  can’t  remember. 

By  Mr.  Magee: 


Q.  Now,  if  you  did  not  have  the  $50,000,  what  arrange¬ 
ments  could  you  make  to  obtain  it?  A.  Oh,  I  could  have 
gone  to  the  banking  institutions  where  I  deal. 
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Q.  What  bank  would  you  have  gone  to?  A.  I  don’t 
know.  I  might  have  gone  to  the  Munsev  Trust  Company, 
to  the  National  Savings  &  Trust  Company — probably  out- 
of-town  banks.  I  don't  know.  I  might  have — 

Q.  (interposing)  And  how  would  you  have  arranged 
for  the  loan?  Would  it  have  been  on  your  personal  note 
or  would  it  be  done  on  security?  A.  Well,  it  depended 
entirely  on  what  the  bank  would  require — if  I  could  get  it  on 
my  personal  name.  Probably  1  would  have  had  to  put  up 
security. 

Q.  Would  you  have  had  the  securities  at  that  time?  A. 
If  1  didn’t,  I  could  get  it. 

Q.  Where  could  you  get  it?  A.  Well,  I  think  I  have 
got  a  few  friends,  business  associates,  if  1  needed  the  help. 

Q.  If  you  needed  help,  you  would  go  to  your  friends 
and  get  the  security  to  go  to  the  bank  with?  Is  that  cor¬ 
rect?  A.  Friends  and  business  associates. 

Q.  Have  you  ever  borrowed  on  your  own  note 
928  as  much  as  $50,000,  on  your  own  personal  note,  with¬ 
out  security,  from  any  bank  in  the  District  of  Co¬ 
lumbia,  or  any  bank?  A.  At  any  time? 

Q.  At  any  time.  A.  Yes. 

Q.  And  from  what  bank  did  you  make  such  a  loan? 
A.  Munsev  Trust  Company. 

Q.  And  when  was  that?  A.  You  mean — you  want 
the  exact  dates?  It  was  not  done  all  at  one  time. 

Q.  You  say  it  was  not  done  all  at  one  time?  A.  No. 
I  had  borrowed  from  time  to  time  as  accommodations  were 
needed  by  me. 

Q.  Now,  there  never  was  a  request  for  $50,000  at  one 
time  granted  by  one  bank?  A.  I  never  had  occasion  to 
ask  for  a  single  loan  of  $50,000  from  the  Munsev  Trust 
Company. 

•  •  •  •  • 
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Q.  Now,  Mr.  Friedman,  did  I  understand  you 
to  sav  that  vou  believed  that  the  Decatur  Corpora- 
tion  was  not  able  to  comply  with  the  terms  of  the  contract 
of  sale?  A.  1  was  told  that. 

Q.  Now,  did  you  have  anything  to  do  with  the  title  to 
xhe  land  being  conveyed  to  vou?  A.  I  don’t  know  anv- 
thing  about  the  title.  Nothing  was  ever  said  to  me  about 
the  title.  I  would  rely  on  the  title  company’s  report  to 
me  when  that  time  came — I  don’t  know. 

Q.  Did  you  ever  inquire  of  the  title  company  to  ascer¬ 
tain  whether  or  not —  A.  (interposing)  No;  I  did  not. 

Q.  (continued)  — The  Decatur  Corporation  could  con¬ 
vey  to  you  a  proper  title  to  this  land?  A.  I  did 
936  not  inquire. 

Q.  So  that,  as  a  matter  of  fact,  you  do  not  know 
that  personally,  whether  or  not  they  could  or  could  not 
make  title  to  this  land  to  you?  A.  No.  I  did  not  inquire 
about  that. 

Q.  Did  I  understand  you,  when  I  first  called  you  to 
the  stand,  to  state  that  you  were  the  person  who  furnished 
your  attorney  with  the  facts  that  were  contained  in  your 
answer?  A.  I — I  didn’t  know  that  I  furnished  him  the 
facts.  I  told  him  as  much  as  I  knew  about  it — and  what¬ 
ever  else  he  could  gather. 

#  ♦  #  ♦  # 

Thereupon  SACKET  L.  DURYEE  was  called  as 
944  a  witness  on  behalf  of  the  defendant  and,  having  been 
duly  sworn,  was  examined  and  testified  as  follows: 

DIRECT  EXAMINATION. 

Bv  Mr.  Schwartz: 

Q.  You  are  Sacket  L.  Duryee?  A.  Yes,  sir. 

Q.  Where  do  you  reside?  A.  126  Sixth  Street,  North¬ 
east. 
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Q.  What  is  your  occupation  or  business?  A.  Principal 
administrative  assistant,  U.  S.  Engineer  Office. 

Q.  That  is  the  U.  S.  Engineer  Office  of  what  Gov- 

945  ernment  agency?  A.  War  Department. 

Q.  Are  you  the  custodian  of  the  records  of  the 
War  Department  pertaining  to  the  leasing  of  waterfront 
property  on  the  Anacostia  River?  A.  Yes,  sir. 

Q.  Did  you  produce,  in  obedience  to  the  subpoena  issued 
at  mv  request,  your  file  of  records  pertaining  to  the  leases 
of  waterfront  property  at  or  near  15th  Street,  Southeast? 
A.  Yes,  sir. 

Q.  Are  you  also  the  custodian  of  the  records  pertaining 
to  the  applications  for  leases?  A.  Yes,  sir. 

Q.  First  1  direct  your  attention  to  the  matter  of  leases 
on  waterfront  property  on  the  Anacostia  River  at  or  near 
15th  Street,  Southeast,  and  ask  you  whether  or  not  there 
is  in  your  file  a  lease  between  the  Government  and  the 
Washington  Yacht  Club?  A.  Yes,  sir. 

Q.  Will  you  produce  that  lease,  sir?  A.  I  haven’t  got 
it  with  me.  It  was  not  asked  for. 

Q.  In  the  subpoena  it  says  “also  lease  dated  November 
27,  1934.’’  1  thought  I  had  asked  for  it. 

(A  paper  writing  was  handed  to  the  witness.) 

The  Court :  Suppose  we  let  the  witness  state  what 

946  he  has. 

Mr.  Schwartz:  I  think  he  has  in  the  files  of  those 
papers — I  think  he  has  got  a  photostatic  copy  of 
that  lease  in  there. 

A.  This  (indicating)  is  a  photostatic  copy;  yes,  sir. 

By  Mr.  Schwartz: 

Q.  Do  you  know  that  to  he  a  photostatic  copy?  A. 
Yes,  sir. 

Mr.  Schwartz:  May  that  be  used  in  lieu  of  the 
original  ? 
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The  Witness :  Of  course,  the  original  lease  we  do 
not  keep. 

By  Mr.  Schwartz: 

Q.  Where  does  the  original  lease  go  ?  A.  To  the  lessee. 

Q.  To  the  lessee?  A.  Yes,  sir ;  and  a  copy  goes  to  the 
General  Accounting  Office. 

Q.  A  copy  of  the  lease  goes  to  the  General  Accounting 
Office?  A.  To  the  General  Accounting  Office. 

Q.  Then  that  is  your  official  record  of  that  lease?  A. 
Yes,  sir. 

Mr.  Magee:  May  I  look  at  it  for  just  a  moment? 
I  mav  agree  to  it  without  anything  further,  your 
Honor. 

The  Court:  Yes. 

Mr.  Magee :  I  have  no  objections  to  using  the  pho¬ 
tostatic  copy,  your  Honor.  Xo  use  sending  back 
947  for  the  original  record. 

The  Court:  All  right. 

By  Mr.  Schwartz: 

Q.  Now,  do  you  have  any  record  of  any  application  filed 
by  The  Decatur  Corporation —  A.  (interposing)  We 
do  not. 

Q.  Let  me  finish  my  question.  I  know  your  answer. 
— any  application  filed  by  The  Decatur  Corporation,  first, 
for  the  leasing  of  waterfront  property  at  or  near  15th 
Street,  Southeast,  on  the  Anacostia  River?  I  will  ask  you 
to  answer  that.  A.  I  do  not,  sir. 

Q.  You  have  never  received  such  an  application?  A. 
We  have  not. 

Q.  Have  you  received  at  any  time  from  The  Decatur 
Corporation  any  application  for  permission  to  erect  a 
wharf?  A.  We  have  not. 

Mr.  Schwartz:  When  I  have  him  identify  my 
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copy  to  use  in  evidence,  I  will  be  through  with  this 
witness.  I  will  ask  the  reporter  to  mark  this  photo¬ 
static  copy  as  Defendant’s  Exhibit  10. 

(The  photostatic  copy  of  lease  was  by  the  reporter 
marked  for  identification  Defendant’s  Exhibit  10.) 
•  •  *  *  * 

954  Mr.  Sclrwartz:  Yes,  your  Honor. 

I  offer  in  evidence,  if  your  Honor  please,  Defend¬ 
ant’s  Exhibit  10. 

Is  there  any  objection? 

Mr.  Magee:  No. 

(Copy  of  lease,  Chief  of  Engineers,  U.  S.  Army, 
to  Washington  Yacht  Club,  was  received  in  evidence 
and  marked  Defendant’s  Exhibit  10.) 


•  *  •  •  • 
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AMDi  the  lessss  hereby  oovauati  to  pay  to  the  Uni  tad  states,  for 
tha  on  and  occupation  of  tha  said  premises,  hereinbefore  daaorlbadf  a 
yearly  rental  of  Throe  Hundred  Dollars  (#900*00),  payable  quarterly  in 
advance  on  the  'lrat  day  of  Decanter,  the  first  day  of  March,  tha  first 
day  of  JUne ,  and  the  first  day  of  September,  In  each  and  every  year 
daring  the  aontlnaanee  of  this  lease,  and  also  pay  to  the  United  States 
an  denand  any  sun  whloh  nay  have  to  be  expended  after  the  expiration  or 
termination  of  this  lease  in  patting  the  said  promisee  or  property  in 
as  gead  oo edition  for  uea  by  tha  United  States  ea  it  see  at  the  date 
•f  first  eeoepaney  by  the  lessee* 


AMD,  it  is  further  agreed: 


1*  That  this  lease  is  revocable  at  any  tins  upon  thirty  (30)  days' 
aetlee  given  by  tha  Chief  of  Engineer*,  0.  3.  Amy*  or  upon  ten  (10) 
dnya*  motlee  given  by  the  Chief  of  Inglnoero,  U*  3*  Amy ,  of  failure  on 
part  of  the  leeeee  to  eonply  with  any  term  of  thle  leaeel  end  that 
laneee  shell  have  the  right  to  relinquish  this  leans  at  the  end  of 
any  quarterly  period  upon  giving  to  the  Chief  of  Engineers,  U.  3*  Amy, 
at  least  thirty  (30)  days*  sot  lee  thereof  In  writing* 


t*  that  no  etraeturee  of  any  kind  shall  be  eras  ted  upon  V*  sold 
iremi  nee  without  the  written  o  on  sent  of  the  District  Engineer,  engineer 
Department  al  Large  ^n  charge  of  the  loeality,  end  that  the 
andueeaf  the  said  preniees  shall  ba  subject  to  regulation  and  scntrol 
by  tha  Dletrlot  Engineer,  or  hie  representative*  ill  structures  ereoted 
thereon  shall  aonfom  to  the  building  regulations  of  the  Dletrlot  of 
Oeluahia* 


Ihet  the  lessee  shall  keep  clear  of  all  notarial  at  all  tines 
e  strip  of  land  1A  fast  vide,  imed lately  shoreward  of  and  extending 
along  tha  seawall* 


4*  That  the  leeeee  shell  maintain  order  at  all  times  on  said 
premises  and  shall  maintain  said  prsmieee  in  a  serviceable,  clean  a 
nightly  eondition* 


0*  Bint  tha  leeeee  shall  not  sublot  or  assign  the  said  premises, 
nor  use  them  for  any  dieorderly  or  unlawful  purpoee,  nor  without  the 
vritten  consent  of  the  lessor,  use  them  for  any  purpose  other  than 
thoaa  expressly  stated  herein* 


4*  That  upon  tha  expiration  or  revocation  of  this  lease,  the 
said  lasses  shell  deliver  the  eeid  promisee  to  the  lessor  in  ee  good 
condition  ee  at  the  date  of  first  occupancy  by  the  leeeee,  usual  wea 
and  tear  exsepted,  and  free  from  trash  and  dabrla* 


o 

co 
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7*  That  eel  4  Iiiih  a  ball  here  the  rl*ht  to  reaore  atruoturea  which 

■ay  hare  bee*  ooaetraatod  by  tha  leaaee,  if  aald  reaoral  ia  made  within 
thirty  (JO)  4nya  after  tha  terniaatloa  of  thia  laaaa. 

I.  That  ao  elaia  for  daaajcea  4oaa  by  tha  United  Statea  in  the  proae- 
tatiam  af  the  project  for  tha  reolaaatiea  of  tha  inacoatia  Hirer  ahall  bo 

H4l  a 

fXTVSM  ay  hand  and  weal  thia  STth  day  of  Mewaritor  ,  1934. 


& 


a.  I,  MlUbory,  f 
BrifUUr  Qaaarall 
hating  Ohiof  of 


Wi  1 


to  alto  0 reacted  by  the  leaeee  thia 


day  0 


c/#  1934. 


ANA.  L-47 


SQ.  1019 


NGTON^D  C 


Traced  from  U  S  CS  G  S.Chart  "560 


SS  AHA.-L-47 


^  ^ 
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NOTES 

Area  to  be  leased  shown  thus 
Soundings  are  In  feet  at  M  L  w. 

No  harbor  lines  have 
been  established. 

CORR.  RA.  1/I9a 


AREA  TO  BE  LEASED 
ON  ANACOSTIA  RIVER  D.C. 
AT  FOOT  OF  15 TH.  ST.  S.E. 


Scel«  i*"ioo' 

too  50  O 


too 

=«FEtT 


Application  by  Washington  Yacht  Club  Inc.  Oct.  6. 1934. 
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95S  A.  G.  KEYSER  was  called  as  a  witness  on  behalf 
of  the  defendant  and,  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows : 

Direct  Examination  by  Mr.  Schwartz: 

Q.  Will  you  state  your  full  name,  Mr.  Keyser?  A.  A. 
G.  Keyser. 

Q.  And  you  are  a  resident  of  the  District  of  Columbia? 
You  live  in  Washington?  A.  Yes. 

Q.  For  how  many  years?  A.  I  have  been  bora  here. 

Q.  Then  I  had  better  ask  you  how  many  years  old  you 
are.  A.  Well,  sixty-seven  years. 

959  Q.  What  is  your  occupation?  A.  Real  estate. 

Q.  How  long  have  you  been  engaged  in  the  real 
estate  business?  A.  Between  twenty-five  and  twenty-six 
years. 

Q.  Are  you  an  official  of  any  company?  A.  Vice  presi¬ 
dent  of  the  C.  Heurich,  Jr.,  Realty  Company. 

Q.  Are  you  familiar  with  real  estate  values  in  the  Di 
trict  of  Columbia?  A.  I  think  so. 

Q.  Have  you  had  occasion  to  buy  and  sell  property  in 
the  District  of  Columbia,  both  in  the  fashion  of  selling  it 
for  your  company  and  also  as  a  broker?  A.  As  a  broker, 
very  frequently. 

Q.  Have  you  had  occasion  to  deaf  in  industrial  ground? 
A.  That  is  my  principal  business. 

Q.  Are  you  familiar  with  the  property  located  in  Square 
1067?  A.  I  am. 

Q.  I  ask  you  with  reference  to  that  property  and  want 
you  to  assume  that  that  property  was  zoned  industrially 
in  September,  1935,  and  from  September,  1935,  through 
January,  1936;  during  the  period  from  September,  1935, 
to  January,  1936,  assume  that  that  property  known  as  lots 
10  and  12  to  18  and  parts  of  lots  (I  think  it  is)  19 
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960  and  20,  the  part  which  lies  immediately  north  of 
the  railroad  tracks,  is  zoned  industrially  and  at  that 

time  was  zoned  industrially;  assume  that  it  has  pipe  line 
facilities  which  permit  or  empower  the  running  of  pipe 
lines  from  the  property  due  south  on  15th  street;  assume 
that  wharfage  facilities  were  available  to  the  property;  as¬ 
sume  that  there  was  the  privilege  of  running  pipe  lines 
from  the  property  to  the  wharf.  I  ask  you — 

The  Court  (interposing) :  Wharfage  facilities 
for  what? 

Mr.  Schwartz:  For  the  carriage  of  petroleum 
products. 

By  Mr.  Schwartz: 

Q.  (continued)  Assume  that  there  were  wharfage  fac¬ 
ilities  and  pipe  lines  available  for  the  carriage  of  petroleum 
products,  with  the  right  to  run  the  pipe  lines  from  the  prop¬ 
erty  to  the  wharf.  What,  in  your  opinion,  during  that 
period  I  have  just  mentioned,  September,  1935,  to  Janu¬ 
ary,  1936,  was  the  fair  market  value  of  that  property,  as¬ 
suming  that  it  possessed  all  of  the  advantages  that  I  have 
just  named?  A.  Around  about  a  dollar  and  a  quarter  a 
foot. 

Q.  Have  you  had  occasion  to  make  any  sales  or  to  make 
any  purchases  of  industrial  property  for  pipe  lines?  A. 
For  pipe  lines? 

Q.  Yes.  A.  Not  exactly  for  pipe  lines;  but  I 

961  had  occasion  to  make  purchases  of  property  extend¬ 
ing  to  the  river  for  water. 

Q.  And  when  was  that  deal  of  which  you  are  speaking? 
A.  In  March,  1935, 1  bought  two  squares  of  ground  at  Buz¬ 
zard  Point. 

Q.  You  bought  two  squares  of  ground  in  March,  1935? 
A.  Yes,  sir. 
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Q.  How  was  that  property  that  you  bought  zoned?  A. 
Industrially. 

Q.  Did  it  have  wharfage  facilities?  A.  No. 

Q.  Did  either  or  both  of  those  properties  have  pipe 
lines  or  the  right  to  run  to  the  river?  A.  No;  only  this 
privilege  of  tapping  the  river  for  w^ater. 

Q.  Which  of  the  properties  had  that?  A.  Square  661, 
which  is  the  north  square  of  the  two  pieces  of  property  that 
we  bought. 

Q.  Did  it  have  a  railroad  siding?  A.  It  did.  Both 
squares  had  railroad  sidings. 

Q.  What  did  you  pay  for  that  property?  A.  For 
Square  661,  containing  around  about  127,000  square  feet 
(not  including  the  streets  and  alleys  which  have  been  closed 
since)  around  $110,000  for  the  whole  square,  figuring 
around  about  86  cents  per  square  foot. 

Q.  That  was  86  cents  per  square  foot  for  that 
962  piece  of  property,  for  that  square?  A.  Yes. 

Q.  And  do  you  have  the  contract  for  that,  the 
original  contract?  A.  I  have  the  contract  (producing  a 
paper  writing). 

Q.  Well,  you  need  not — I  just  wanted  to  know  if  you 
had  it — you  do  not  have  to  produce  it.  W7ith  reference 
to  this  other  square,  what  did  you  pay  for  that?  A.  Square 
663,  which  is  directly  south  of  square  661  there,  contains 
around  about  92,000  square  feet,  a  fraction  over  92,000 
square  feet  of  ground.  It  has  no  alley  in  it.  It  is  a  solid 
piece  of  ground.  We  paid  for  it  $70,000,  all  cash,  which  fig¬ 
ures  around  about  90  cents  per  square  foot. 

Q.  Did  that  property  have  wharfage  facilities?  A.  No. 

Q.  In  your  judgment,  do  wharfage  facilities  enhance  the 
value  of  property,  make  it  more  valuable?  A.  It  does, 
immensely. 

Mr.  Schwartz:  Your  witness. 
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CROSS  EXAMINATION  by  Mr.  Magee : 

Q.  Mr.  Heurich —  A.  (interposing)  Keyser. 

963  Q.  Keyser.  I  am  sorry,  sir.  Can  you  tell  us 
something  about  square  661,  that  you  have  just  men¬ 
tioned,  and  663?  They  were  level  squares,  were  they  not, 
bounded  by  city  streets  ?  A.  By  city  streets. 

Q.  And  you  had  the  railroad  siding  in  ?  A.  No,  not  in. 
They  were  there  at  the  property. 

Q.  They  were  there  at  the  property  ?  That  is  right  ?  A. 
Yes. 

Q.  And  that  was  in  the  Buzzard  Point  area?  A.  Yes. 
Q.  That  is  a  comjmercial  area  now?  A.  Industrial. 

Q.  An  industrial  area?  A.  Principally  industrial  area. 
Q.  And  that  is,  from  the  viewpoint  of  access  to  the 
Potomac  River,  much  nearer  than  Square  1067,  which  is  up 
the  Anacostia  River?  Isn’t  that  correct,  sir?  A.  It  may 
be  a  trifle  closer. 

Q.  And  it  is  also  nearer  to  the  so-called  downtown  sec¬ 
tion  of  the  City  of  Washington,  is  it  not,  Mr.  Heurich?  A. 
Well,  it  depends  on  the  people  that  are  buying  in  the 
squares.  Of  course,  Southwest,  in  our  estimation,  would 
suit  our  purposes — that  is,  the  people  that  bought  the  prop¬ 
erty — it  would  suit  their  purposes  better  than  the  South¬ 
east  property. 

964  Q.  Well,  the  answer  is  that  your  plant  is  in  that 
area?  A.  Yes. 

Q.  And  it  is  much  nearer  to  the  squares  that  you  bought? 
A.  Yes. 

Q.  And  for  your  purposes  the  squares  that  you  bought 
were  much  more  desirable  than  Square  1067,  up  the  Ana¬ 
costia  River?  Isn’t  that  correct?  A.  Yes,  sir. 

Q.  And  you  would  be  willing  to  pay  a  better  price  to 
get  that  property  in  that  area,  around  Buzzard  Point,  than 
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for  property  up  the  Anacostia  River,  if  you  had  to  have 
it?  A.  It  depends  on  the  availability  of  the  property. 

Q.  Availability  for  what?  A.  For  the  purchaser  of  the 
property. 

Q.  I  just  don’t  quite  understand  your  answer.  Would 
you  explain  it  a  little?  A.  In  the  Southwest  property, 
these  properties  could  be  bought  as  a  whole,  and  you  did 
not  have  to  go  into  detail  about  the  price  of  it.  In  other 
words,  we  made  an  offer  and  the  offer  was  accepted. 

Q.  I  see.  Now,  when  you  bought  Square  663,  that  was 
a  solid  area,  not  cut  up  with  alleys  ?  A.  It  was  solid. 

Q.  And  you  paid  a  better  price  for  that  property 

965  than  the  property  cut  up  with  alleys?  A.  Yes. 

Q.  As  I  understand  it,  you  paid  for  one  86  cents 
per  square  foot  and  for  the  other  90  cents  per  square  foot. 
A.  That  is  right. 

Q.  And  being  cut  up  with  alleys  would  make  the  prop- 
ertv  less  desirable?  A.  Yes. 

Q.  Let  us  assume  that  you  could  not  close  the  alleys. 
Would  that  interfere  wdth  your  use?  A.  Of  course  it 
would  interfere  with  the  use  if  you  could  not  close  the  al¬ 
leys. 

Q.  Would  that  render  it  less  valuable  if  you  could  not 
close  the  alleys?  A.  Of  course,  where  you  have  a  piece  of 
property  and  you  can  close  the  alleys,  that  means  addi¬ 
tional  area  for  that  piece  of  property. 

Q.  Now,  this  area  in  Square  1067 :  that  is  a  part  of  the 
original  City  of  Washington,  isn’t  it?  A.  Yes. 

Q.  And  the  streets  there  are  original  platted  streets 
and  those  are  original  alleys?  A.  Yes,  according  to  the 
highway  plan. 

Q.  Yes.  Of  the  City  of  Washington?  A.  Yes. 

966  Q.  And,  being  original  alleys,  if  any  one  desired 
to  close  the  original  alleys  in  that  square,  they  would 
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have  to  pay  the  assessed  value,  wouldn’t  they,  to  the 
Commissioners,  in  order  to  get  that  done?  A.  I  do  not 
think  so. 

Q.  You  do  not  think  so?  A.  The  District  of  Columbia 
will  close  those  alleys.  Of  course,  you  have  to  own  all  the 
abutting  property  on  the  alleys  to  get  permission  to  close 
the  alleys. 

Q.  Now,  the  property  which  you  examined  for  Mr. 
Schwartz  was  lots  10  and  12  to  18  and  parcels  1,  2,  and  3. 
Is  that  correct,  sir?  A.  I  think  so. 

Q.  Now,  that  property  has  these  original  alleys  running 
through  it,  has  it  not?  A.  Yes,  according  to  the  highway 
plan. 

Q.  That  is  what  I  mean,  according  to  the  highway  plan  ? 
A.  It  is  not  shown.  As  you  go  down  to  view  the  proper¬ 
ty,  it  is  not  shown. 

Q.  Yes.  Because  the  property  is  in  an  undeveloped 
state?  A.  Yes. 

Q.  Do  you  remember  whether  or  not  any  of  the  alleys  on 
that  property  run  all  the  way  through  the  square?  A.  In 
this  square? 

067  Q.  The  public  alleys  as  shown  on  the  highway 
plan:  do  any  of  the  alleys  run  completely  through 
the  square?  A.  No;  I  do  not  think  so.  As  far  as  I  know 
and  remember,  I  do  not  think  it  does. 

Q.  By  looking  at  this  map,  which  shows  Square  1067, 
does  that  refresh  your  recollection  at  all  as  to  whether  the 
alleys  run  through?  A.  If  you  call  this  an  alley,  here  (in¬ 
dicating) — I  do  not  think  that  is  an  alley.  This  (indicat¬ 
ing)  is  the  mouth  of  the  alley  here,  if  you  recall. 

Q.  But  this  alley  (indicating)  does  go  down  and  touch 
the  railroad  track?  A.  Yes.  It  is  sort  of  a  T. 

Q.  In  this  area  (indicating)?  A.  Yes. 
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Q.  And  by  owning  parcels  1,  2,  and  3  in  this  square, 
there  is  still  a  portion  of  the  property  not  owned  by  any¬ 
one  who  bought  that  which  would  be  served  by  that  alley? 
A.  Well — 

Q.  (interposing)  This  T  you  have  just  spoken  of.  A. 
I  do  not  think  this  (indicating)  goes  through  the  property 
at  all.  This  (indicating)  is  the  mouth  of  the  alley;  and  the 
alley  stops  here  (indicating)  I  think;  I  am  quite  positive 
it  stops  there. 

The  Court:  That  does  not  show  what  he  is  talk¬ 
ing  about. 

968  Mr.  Magee:  He  says — this  (indicating)  is  the 
map  he  is  testifying  from.  He  is  referring  to  this 
(indicating)  as  the  T  of  the  alley,  here  (indicating). 
The  Court :  The  jury  does  not  understand  that. 
Mr.  Magee:  He  says  he  thinks  the  alley  stops 
here  (indicating)  instead  of  going  down  to  the  other 
property. 

By  Mr.  Magee: 

Q.  That  is  correct,  isn’t  it?  A.  Yes.  There  is  only 
one  entrance  to  that  alley,  as  far  as  I  can  remember;  that 
comes  from  L  street. 

Q.  For  the  distribution  of  petroleum,  Mr.  Heurich,  Mr. 
Keyser,  are  there  more  distributors  in  the  so-called  down 
town  area  utilizing  petroleum  than  there  would  be  in  the 
outlaying  districts  of  the  City  of  Washington ?  A.  In  what 
section. 

Q.  In  the  down  town  section  of  Washington.  A.  Well, 
I  doubt  whether  there  are  more  in  the  down  town  section. 
I  think  there  are  more  in  the  outlying  districts. 

Q.  In  which  direction?  Toward  the  Northwest  or  to¬ 
ward  the  Northeast?  A.  The  Northeast.  And  of  course 
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the  Northwest  has  a  lot  of  stations,  quite  naturally,  but 
there  is  not  as  many  as  in  the  Northeast. 

*  •  •  •  « 

972  Q.  Can  you  give  us  a  description  of  the  property 
as  it  existed  three  or  four  years  ago  when  you  looked 
at  it?  A.  My  recollection  is  that  the  property  facing  L 
street  is  to  grade ;  while  going  to  the  river,  of  course,  there 
is  quite  a  bank  there. 

Q.  How  much  of  a  drop  would  you  say  there  was  in  this 
ground?  A.  Well,  around  about  20  feet. 

•  •  •  •  • 

976  Thereupon 

GUY  T.  STEUART  was  called  as  a  witness  on  be¬ 
half  of  the  defendant  and,  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows: 

Direct  Examination 

By  Mr.  Schwartz: 

Q.  You  are  Mr.  Guy  T.  Steuart?  A.  Yes,  sir. 

Q.  Where  do  you  live,  Mr.  Steuart?  A.  4834  Six¬ 
teenth  street,  Northwest. 

Q.  And  what  business  are  you  engaged  in,  or 

977  businesses?  A.  Well,  I  have  several  businesses. 

Q.  Will  you  tell  us  some  of  the  businesses  yon 
are  engaged  in?  A.  Thirty-seven  years  ago  this  August 
I  started  the  L.  P.  Steuart  &  brother,  with  my  brother. 

Q.  That  is  an  automobile  business?  A.  No.  That  is 
fuel  oil  and  oil  burner.  I  am  president  of  the  Steuart  Mo¬ 
tor  Company. 

Q.  That  is  the  automobile  business?  A.  That  is  a 
Ford  business.  And  I  am  president  of  Steuart  Brothers, 
dealers  and  operators  in  real  estate.  We  have  built  over 
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a  million  dollars  worth  of  buildings  in  the  last  twelve 
months.  I  am  treasurer  of  the  Imperial  Insurance  Com¬ 
pany,  a  loan  company,  and  a  couple  of  other  small  com¬ 
panies.  I  haven’t  any  more  titles. 

Q.  You  know  something  about  real  estate,  then,  and 
also  the  oil  business?  A.  Yes,  sir. 

Q.  Do  you  know  where  Square  1067  is  located?  A.  I 
think  I  own  in  squares  1024  and  1048.  Square  1067  is 
about,  I  think,  one  or  two  squares  east  of  our  property. 

Q.  Your  property  is  one  or  two  squares,  then,  west  of 
this  property  we  are  now  talking  about?  A.  Yes.  We 
are  at  Thirteenth  and  L  Streets. 

978  Q.  How  is  your  property  zoned?  A.  Our  prop¬ 
erty  is  zoned  second  commercial. 

Q.  And  is  industrial  zoning  a  more  desirable  zoning 
for  use  of  property  for  petroleum  products?  A.  In  cer¬ 
tain  locations  it  is. 

Q.  Now,  is  your — does  your  property  have  any  pipe 
line  facilities?  A.  Yes,  sir;  we  have.  In  1936  we  ran  five 
pipe  lines,  by  Act  of  Congress,  to  the  river  in  Anacostia. 

Q.  And  you  have  wharfage  facilities?  A.  Yes.  sir; 
the  pipe  lines  go  to  the  wharf. 

Q.  Now,  with  reference  to  the  property  known  as  Square 
1067,  lOts  10 — oh,  do  you  have  railroad  facilities,  railroad 
sidings?  A.  Yes,  sir. 

Q.  Right  at  your  property?  A.  Right  adjoining  our 
property  is  Pennsylvania  Railroad  facilities,  a  private 
siding  there. 

Q.  Now,  assume,  with  reference  to  properties  in  Square 
1067,  lots  10  and  12  to  18,  and  the  lots,  parts  of  the  lots  that 
are  immediately  north  of  the  railroad  track,  as  shown  on  the 
plats  attached  to  Plaintiff’s  Exhibit  1 — directing  your  at¬ 
tention  to  lot  10  (we  will  exclude  lot  11,  which  was  not  in¬ 
cluded  in  the  contract  with  Mr.  Friedman  about  which 
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we  are  now  inquiring) — lots  10  and  12  to  18,  and  these 

979  parcels  of  ground  which  are  in  the  heavy  lines,  lots 
1,  2,  and  3,  immediately  north  of  the  railroad  tracks, 

embracing  approximately  60,000  square  feet  exclusive  of 
the  alleys — assuming  that  in  1935,  between  September, 
1935,  and  January,  1936,  they  possessed  railroad  sidings, 
were  zoned  industrially,  had  pipe  line  legislation,  had  wharf¬ 
age  facilities,  and  had  the  right  to  run  pipe  lines  carrying 
petroleum  products  from  the  property  in  Square  1067  to 
the  wharf :  what,  in  your  opinion,  would  be  its  fair  market 
value,  if  it  possessed  all  of  the  advantages  I  have  just 
mentioned?  A.  All  of  this  in  1935? 

Q.  Between  September,  1935,  and  January,  1936,  in¬ 
clusive?  A.  I  would  say  at  that  time  a  minimum  of  a  dol¬ 
lar  and  a  quarter.  It  would  be  worth  more  than  that  to¬ 
day. 

Q.  A  dollar  and  a  quarter  a  foot  minimum  at  that  time? 
A.  Yes,  sir. 

Q.  You  are  familiar  with  the  topography  of  that  ground, 
are  you  not — its  grade?  A.  I  have  been  over  that  several 
years  back.  I  practically  know  the  contour  of  it. 

Q.  Do  you  know  what  the  grade  of  the  property  is  with 
reference  to  L  street?  A.  Well,  I  think  it  is  high  and 
low  of  L  street.  Some  parts  are  high,  if  I  remember  cor¬ 
rectly,  and  some  parts  are  low.  But  it  is  20  to  25  feet  at 
the  railroad  tracks. 

•  •  •  •  • 

980  Q.  And  the  property  which  you  own — have  you 
improved  your  property?  A.  Yes,  sir. 

Q.  How  have  you  improved  it?  A.  We  have  an  oil 
capacity  of  nearly  two  million  gallons. 

Q.  "What?  A.  We  have  oil  tank  capacity  on  our  prop¬ 
erty  of  about  two  million  gallons. 
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Q.  And  when  you  say  that  the  property  in  Square  1067 
is  above  grade  about  20  to  25  feet,  you  mean  above  the 
grade  of  the  railroad  tracks?  A.  Yes,  above  the  grade 
of  the  railroad  tracks. 

Q.  Not  above  the  grade  of  L  street?  A.  I  said  there 
were  some  high  spots  and  some  low  spots.  I  would  say 
it  is  about  on  the  grade  with  L  street. 

Q.  It  is  about  on  the  grade  with  L  street  ?  A.  Yes. 

Q.  Now,  with  reference  to  the  improvement  of  your 
properties:  was  that  done  during  your  ownership  of  it?  A. 
Yes,  sir. 

981  Q.  And  under  your  control?  A.  Oh,  yes.  We 
have  owned  that  property  for  thirty  years.  We  built 
it  in  ’36. 

Q.  Is  the  fact  that  this  property  is  above  the  grade  of 
the  railroad  tracks  any  disadvantage  to  its  use  for  the 
placing  of  petroleum  products  there?  A.  I  would  say  not. 
It  would  take,  maybe,  a  little  heavier  pump  to  pump  your 
fuel  oil  from  the  railroad  siding  up;  that  is  the  only  dis¬ 
advantage.  It  might  be  an  advantage  if  you  were  going  to 
put  any  gasoline  in  it. 

Q.  It  might  be  an  advantage  if  you  were  going  to  put 
gasoline  in  it?  A.  Yes. 

Q.  Why  is  that?  A.  Well,  then,  you  would  not  be — 
gasoline  has  to  go  in  the  ground  in  the  District  of  Colum¬ 
bia  and  fuel  oil  has  to  go  above  the  ground.  That  is  the 
regulations. 

Q.  So,  to  use  it  for  gasoline,  it  being  above  the  grade 
would  be  an  advantage,  in  your  opinion?  A.  It  would  be 
an  advantage.  It  would  not — it  might  take  a  little  heavier 
pump  to  lift  it. 

Q.  Is  your  property  above  the  grade  of  the  railroad 
tracks?  A.  About  on  the  same  grade  as  this  property, 
about  25  feet  above  the  railroad  tracks. 
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982  Your  property  is  about  on  the  same  grade  as 
Square  1067;  and  that  is  about  25  feet  above  the 

grade  of  the  railroad  tracks  ?  A.  About  25  feet  above  the 
grade  of  the  railroad  tracks. 

Mr.  Schwartz:  Your  witness. 

CROSS  EXAMINATION  by  Mr.  Magee :  j 

Q.  Mr.  Steuart,  do  you  know  Mr.  Friedman,  the  defend¬ 
ant  in  this  case?  A.  Yes. 

Q.  How  long  have  you  known  him?  A.  How  long 
have  I  known  him? 

Q.  Yes.  A.  I  am  guessing  at  that.  I  have  known  him 
since  about  ’32. 

Q.  1932?  A.  Yes. 

Q.  Did  you  have  any  business  transactions  with  him? 

A.  Yes. 

Q.  Do  you  have  any  today?  A.  No. 

Q.  Did  you  have  any  in  ’35?  A.  ‘35?  I  just  could 
not  answer  in  ’35. 

Q.  You  have  had  business  transactions,  though 

983  with  Mr.  Friedman  from  time  to  time?  A.  From 
time  to  time;  yes. 

Q.  Do  you  know  him  outside  of  the  business  acquaint¬ 
ance?  A.  No. 

Q.  Now,  Mr.  Steuart,  can  you  tell  me  of  the  sale  of  any 
property  between  the  Anacostia  River  bridges,  the  Ben- 
nings  bridges,  down  to  the  Potomac  River,  on  the  Anacostia 
River,  in  this  area,  in  the  fall  of  ’35  to  ’36,  for  anything 
like  that  price  of  $1.25  per  square  foot?  A.  No.  I  just 
don’t  know  of  any  in  particular,  but  my  experience— and 
I  have  had  a  good  deal  of  experience  in  business  property 
and  residential  property;  and  according  to  my  experience 
the  value  is  based  on  the  use  of  it. 

Now,  this  property  has  the  facilities  and  is  on  the  water; 
and  if  it  has  those  facilities  it  is  worth  5,  6,  7,  or  8  or  10 
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times  as  much  as  for  residential  purposes — if  you  have 
got  water  facilities  and  railroad  facilities. 

Q.  I  asked  you  whether  you  knew  of  any  sales.  A.  Oh, 
there  is  very  little  sales  of  industrial  property  along  that 
river. 

Q.  There  is  a  very  thin  marginal  market  for  industrial 
property  in  this  area!  A.  If  you  have  very  limited  water 
facilities,  yes. 

Q.  You  have  a  very  limited  market  for  industrial  prop¬ 
erty,  do  you  not  ?  A.  There  are  not  many  sales. 
984  Q.  What  oil  companies  do  not  have  industrial 
property?  A.  I  understand  that  the  Shell  Oil 
Company  had  to  go  to  Alexandria  because  they  could  not 
get  property  in  Washington. 

Q.  When  did  they  go  to  Alexandria?  A.  I  could  not 
answer  that.  They  had  to  go  to  Alexandria  because  they 
would  not  get  property  in  Washington.  You  see,  our  parks 
take  up  most  of  that.  I  do  not  need  that  ground  myself, 
but  I  will  give  you  a  dollar  a  foot  cash  for  the  ground. 

•  •  •  •  • 

The  Witness :  If  you  will  get  water  and  railroad 
facilities,  I  will  give  you  a  dollar  and  a  quarter  cash 
— if  you  will  produce  those  facilities  for  me. 

•  #  •  •  • 

993  HUGH  H.  OBEAR  was  called  as  a  witness  on  be¬ 
half  of  the  defendant  and,  having  been  first  duly 

sworn,  was  examined  and  testified  as  follows: 

Direct  Examination  by  Mr.  Schwartz: 

994  Q.  You  are  Mr.  Hugh  H.  Obear?  A.  I  am. 

Q.  A  practicing  lawyer  in  the  City  of  Washing¬ 
ton  for  a  great  many  years?  A.  About  thirty. 

Q.  You  maintain  offices  in  the  Southern  Building?  A. 
I  do. 
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Q.  Directing  your  attention  to  the  property  known  as 
the  Weller  tract,  the  square  south  of  Square  1067,  did  there 
come  a  time  when  you  had  some  negotiations  with  an  attor¬ 
ney  by  the  name  of  Mr.  Arthur  G.  Lambert?  A.  There 
did. 

Q.  In  connection  with  the  sale  of  that  property?  A. 
Yes,  sir. 

Q.  In  connection  with  those  negotiations,  whom  did  you 
represent?  A.  I  represented  the  owner  of  the  property, 
Mrs.  Margaret  B.  Weller,  the  wife  of  Joseph  I.  Weller, 
and  Mrs.  Rita  Cherrington,  a  daughter  of  Joseph  I.  Weller. 
They  were  tenants  in  common  of  the  property. 

Q.  WTien  did  those  negotiations  with  Mr.  Lambert  com¬ 
mence?  A.  To  the  best  of  my  recollection,  in  the  mid¬ 
summer  of  1935. 

Q.  And  when  did  they  end?  A.  Again  to  the  best  of 
my  recollection,  before  the  end  of  that  year  probably  in 
the  fall  of  1935. 

995  Mr.  Schwartz:  Your  witness. 

Mr.  Magee:  I  have  no  questions. 

By  Mr.  Schwartz: 

Q.  What  was  the  price  of  that  deal  ?  That  was  on  ques¬ 
tion  I  overlooked.  A.  We  never  got  together  on  the  price. 
Mr.  Lambert  made  a  proposal  of  $10,000 ;  and  we  indicated 
to  him — if  we  did  not  actually  offer,  we  indicated  to  him 
that  we  would  accept  $20,000. 

*  •  *  •  • 

ARLYN  M.  HARRISON  was  called  as  a  witness  on  be¬ 
half  of  the  defendant  and,  having  been  first  duly  sworn, 

was  examined  and  testified  as  follows : 

* 

Direct  Examination  by  Mr.  Schwartz : 

Q.  State  your  full  name,  Mr.  Harrison?  A.  Arlyn  B. 
Harrison. 

•  •  •  •  • 
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996  Q.  And  what  is  your  occupation?  A.  Rate  clerk. 

•  •  •  •  • 

Q.  Are  you  connected  with  any  particular  company?  A. 
Yes,  with  the  Fruit  Growers  Express  Company. 

•  *  •  •  • 

999  Q.  How  long  have  you  been  studying  freight 
rates  ?  A.  I  have  been  a  rate  clerk  for  24  years. 

Q.  Has  that  all  been  with  the  Fruit  Growers  Express 
Company?  A.  No.  Originally  with  the  Baltimore  &  Ohio 
Railroad  Company. 

1000  Q.  And  in  the  course  of  your  duties  you  have 
examined  rate  schedules  from  time  to  time?  A. 

Continuously. 

Q.  Continuously?  A.  Yes. 

Q.  And  then  you  are  familiar  with  the  interpretation 
of  rates,  as  shown  in  these  documents?  A.  Yes. 

•  *  *  •  • 

Q.  Now,  Mr.  Harrison,  will  you  tell  us  what  the  freight 
rates  were  with  reference  to  petroleum  products,  as  of 
August  12,  1935,  and  wdiat  occurred  on  that  date?  A. 
This  tariff  is  an  emergency  tariff  for  increased  revenue  for 
the  carriers;  and  the  Commission  decided  that  they  were 
entitled  to  an  emergency  increase.  The  tariff  does  not 
affect  the  rates  except  for  this  emergency;  that  is,  these 
rates  are  to  be  added  on  to  the  regular  line  haul  rates. 

Q.  So  there  was  an  increase  in  the  cost  of  railroad  car¬ 
riage  or  transportation  of  petroleum  products?  A.  Yes. 

Q.  Commencing  on  August  12,  1935?  A.  That  is  cor¬ 
rect. 

Q.  By  virtue  of  that  tariff  about  which  you  are 

1001  speaking  ?  A.  That  is  correct. 

Q.  And  the  basic  rate  was  never  changed?  A. 
No.  This  is  just  an  emergency  tariff. 
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Q.  Was  that  emergency  tariff  still  in  force  at  the  end 
of  1935,  at  the  end  of  the  calendar  year  1935?  A.  Yes; 
it  was. 

Q.  And  did  it  go  off  at  any  time  during  the  calendar 
year  1936?  A.  No.  It  was  extended  before  it  expired. 

Q.  So,  did  there  ever  come  a  time  that  these  freight 
rates,  at  or  about  January  or  February,  1936,  were  re¬ 
duced?  A.  Not  on  petroleum  products. 

Q.  That  is  the  only  thing  about  which  you  checked  the 
rates — petroleum  products?  A.  That  is  all  we  have  in 
here ;  yes. 

•  *  *  *  * 

1007  MILTON  E.|  GROOME  was  called  as  a  witness  on 
behalf  of  the  defendant  and,  having  been  first  duly 

sworn,  was  examined  and  testified  as  follows: 

Direct  Examination  by  Mr.  Schwartz: 

Q.  You  are  Mr.  Milton  E.  Groome?  A.  Yes. 

Q.  You  live  in  the  District  of  Columbia?  A.  Yes,  sir. 
Q.  For  how  many  years  ?  A.  Practically  all  my  life. 

Q.  In  what  business  are  you  engaged?  A. 

1008  Well,  I  carry  a  brokerage  license  in  the  real  estate 
business.  I  am  also  in  the  gasoline  business. 

Q.  How  long  have  you  been  engaged  in  the  real  estate 
business?  A.  Since  1922. 

Q.  Are  you  familiar  with  industrial  property?  A. 
Yes,  sir. 

Q.  In  the  District  of  Columbia?  A.  Yes,  sir,  I  think 
so. 

Q.  Have  you  had  occasion  to  deal  in  any  industrial  real 
estate  in  the  District  of  Columbia?  A.  Yes,  sir. 

Q.  Are  you  familiar  with  property  which  has  railroad 
sidings?  A.  Yes,  sir. 
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Q.  Are  you  familiar  with  wharf  property,  which  is 
available  to  a  wharf  or  has  wharfage  facilities?  A.  I 
am. 

Q.  Have  you  had  occasion  to  deal  in  any  property  of 
that  nature?  A.  Yes,  sir;  I  have. 

Q.  Are  you  familiar  with  property  used  in  connection 
with  the  petroleum  business?  A.  Yes,  sir. 

Q.  Have  you  had  occasion  to  deal  in  property 

1009  used  in  connection  with  the  petroleum  business?  A. 
Yes,  sir. 

Q.  Have  you  had  occasion  to  buy  and  sell  real  estate 
generally  in  the  District  of  Columbia?  A.  Well,  in  the 
condemnation  of  the  properties  taken  by  the  Federal 
Government  in  the  “triangle  section”,  below  the  Avenue, 
I  testified  in  relation  to  many  squares,  and  particularly 
pertaining  to  second  commercial  property,  and  with — I 
think  with  one  exception  I  testified  in — two  exceptions — in 
all  of  the  gas  stations  in  that  area  that  were  taken  by  the 
Federal  Government. 

I  testified  in  the  Hock  Creek  Park  case  in  relation  to  the 
taking  of  gasoline  stations  and  the  opening  and  closing  of 
streets,  in  the  taking  of  the  gas  station  properties  and  other 
properties. 

And  for  some  school  properties,  in  both  the  Federal 
courts,  in  the  District  courts. 

Q.  Now,  are  you  familiar  with  the  property  in  Square 
1067?  A.  Yes,  sir;  I  think  I  am. 

Q.  Have  you  had  occasion  to  view  that  property?  A. 
Yes.  I  knew  one  of  the  original — not  the  original  owners, 
but  I  knew  Mr.  Charles  Meyers,  who  at  one  time  held  title 
to  the  block,  back  in  ’23  or  ’24,  1923  or  1924. 

Q.  Directing  your  attention  to  the  period  be- 

1010  tween  September,  1935,  and  January,  1936,  are  you 
familiar  with  the  value  of  that  property  as  of  that 
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period?  A.  Yes;  I  am  generally  familiar  with  it — that 
and  other  properties  comparable  to  it. 

Q.  Assuming,  for  the  purposes  of  this  question,  that  that 
portion  of  Square  10G7  containing  lots  10  and  12  to  18  and 
parcels  1,  2,  and  3,  on  a  plat  which  I  will  show  you, — if  you 
will  be  good  enough  to  loan  it  to  me — marked — being  the 
plat  attached  to  Plaintiff’s  Exhibit  1 — I  will  call  those 
squares  off  again  for  you,  so  that  you  can  clearly  have  them 
in  mind :  lot  10  and  lots  12  to  18,  inclusive,  (omitting  lot  11), 
and  parcels  1,  2,  and  3,  which  lie  north  of  the  railroad  tracks 
— parcels  1,  2  and  3  being  the  property  that  is  shown  in 
heavy  white  lines — and  lots  10  and  12  to  18 — assuming  that 
property,  in  the  period  I  have  just  mentioned,  between  Sep¬ 
tember,  1935,  and  January,  1936,  contained  railroad  sidings, 
railroad  facilities,  running  just  below  the  property,  as  you 
have  observed,  that  it  was  zoned  industrially,  that  it  possess¬ 
ed — that  there  is  pipe  line  legislation  which  permits  the  lay¬ 
ing  of  five  pipe  lines  from  the  property  south  on  15th  street, 
assuming  that  there  exists  the  right  to  run  those  pipe  lines 
from  the  property  to  a  wharf  that  there  is  available  to  the 
property,  and  wharfage  facilities,  and  that  it  is  zoned  in¬ 
dustrially:  what,  in  your  opinion,  during  the  period  I 
have  mentioned,  was  its  fair  market  value?  A. 
1011  I  wrould  say  it  would  be  worth  approximately  one 
dollar  per  square  foot. 

Mr.  Schwartz :  Your  witness. 

CROSS  EXAMINATION  by  Mr.  Magee: 

Q.  Mr.  Groome,  I  understand  you  are  in  the  gasoline 
business.  A.  What  is  that? 

Q.  You  are  in  the  gasoline  business?  A.  Yes,  sir. 

Q.  Have  you  ever  done  any  business  with  Mr.  Friedman, 
the  defendant  in  this  case?  A.  I  think  we  purchased  a  lit¬ 
tle  gas  from  him  back  in  19— oh,  I  don’t  know  whether  it 
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was  ’3  or  ’4.  At  one  time  we  operated  one  of  our  stations 
and  we  had  what  are  known  as  split  stations,  we  had  differ¬ 
ent  kinds  of  gas,  and  at  that  time  I  think  we  did  buy  a  little 
gas  from  him — I  don’t  know  the  year,  but  whatever  year 
they  came  into  town  or  Mr.  Friedman  got  into  the  business 
we  did  buy  some  gasoline  from  him.  But  shortly  thereafter 
we  went  100  per  cent  Texas  in  all  of  our  stations  and  all  of 
the  gasolines  other  than  the  Texas  gasoline  were  taken  out. 

Q.  Have  you  had  any  other  business  dealings  with  him, 
of  any  sort  ?  A.  I  think  we  sold  Mr.  Friedman  some 

1012  property  or  in  some  manner  dealt  with  him  clear  back 
in  ’23,  when  I  was  with  Hedges  &  Middleton. 

Q.  Have  you  engaged  in  any  other  business  transac¬ 
tions  with  him?  A.  No,  sir.  I  have  attempted  to  sell  him 
properties  from  time  to  time;  but  I  don’t  think  I  have  been 
successful. 

Q.  You  are  in  the  real  estate  brokerage  business  and  are 
interested  in  selling  him  property?  A.  That  is  right.  I 
carry  a  real  estate  broker’s  license. 

Q.  How  long  have  you  known  Mr.  Friedman?  A.  I 
would  say  since  ’23  or  ’24,  when  I  first  went  into  business. 

Q.  Are  you  familiar  with  the  industrial  property  be¬ 
tween  the  two  bridges  on  the  Anacostia  River  which  con¬ 
tains  Square  1067  ?  A.  I  think  so.  I  worked  in  that  area 
as  well  as  in  other  areas  that  had  commercial  property,  that 
had  wharfage  property  and  had  railroad  property,  during 
my  time  in  trying  to  sell  such  properties. 

Q.  In  trying  to  sell  ?  A.  Yes. 

Q.  Did  you  ever  make  any  sales  of  any  of  them?  A.  Yes, 
sir. 

Q.  Did  you  ever  sell  any  property  in  that  area  I 

1013  have  just  described?  A.  What  area  is  that? 

Q.  The  industrial  property  between  the  two 
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bridges  on  the  Anacostia  River.  A.  No.  I  never  sold  any 
in  there ;  but  I  sold  some  at  Buzzard  Point. 

Q.  That  is  in  the  Buzzard  Point  area?  A.  Yes,  sir. 

Q.  The  Buzzard  Point  area  is  open  for  commercial  and 
industrial  use  and  it  has  railroad  sidings  in  there?  A.  If  I 
remember  correctly,  the  railroad  siding  was  in  back  of  the 
property  I  sold  or  close  to  it.  The  Buzzard  Point  area,  as 
you  said,  is  served  by  a  railroad  siding  now ;  but  I  do  not  re¬ 
member  whether — there  was  not  a  siding  on  that  ground, 
but  the  siding  was  available. 

Mr.  Schwartz:  Go  right  ahead. 

The  Witness:  I  sold  two  pieces  in  there  for  the 
Gulf  Refining  Company’s  new  plant  there  and  I 
secured  the  permits,  or  helped  to  secure  them,  from 
Congress,  to  lay  the  pipe  lines  to  what  is  known  as 
the  little  portion  of  Water  street  and  South  Capitol 
street,  so  that  the  pipe  lines  could  connect  with  the 
water  front. 

By  Mr.  Magee : 

Q.  What  was  that  property  sold  for  ?  A.  In  money  ? 
1014  Q.  Yes.  A.  There  were  two  squares.  One  was  square 
(I  think  it  is)  662;  and  the  other  is  a  portion  of — 
either  of  704  or  708 — but  it  adjoins  the  Standard  Oil  plant — 
that  is  their  pumping  station,  not  the  fuel  oil  plant — and  it 
has  frontages  on  the  water.  And  we  had  to  assemble  it. 
There  were  six  or  eight  owners  and  it  was  necessary  to  as¬ 
semble  it.  I  have  a  large  plat  of  it. 

Q.  What  was  that  purchased  for?  A.  The  water  front 
property  sold  for  close  to  a  dollar  a  foot.  Of  course  that 
was  in  1930;  and  that  back  ground  was  sold  after  we  as¬ 
sembled  it;  and  it  brought  somewhere  around  66  cents  or  70 
cents  a  foot. 

However,  that  ground  had  some  drawbacks  to  it  that 
made  it  for  industrial  purposes  a  little  lower  price  than  it 
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would  have  been  for  some  other  purposes;  that  is,  you  have 
a  water  condition  there  and  you  will  have  trouble  in  sinking 
tanks  in  the  low  ground  there,  where  the  water  pressure 
will  push  them  up ;  and  you  must  build  concrete  forms  to  set 
the  tanks  in  there.  If  you  don't,  the  water  pressure  will 
force  them  up. 

*  *  #  *  * 

1016  After  recess. 

The  hearing  was  resumed  at  1:30  o'clock  p.  m.,  as 
follows : 

Mr.  Schwartz :  if  your  Honor  please,  1  offer  in  evi¬ 
dence  a  document  which  1  ask  the  reporter  to  mark 
Defendant's  Exhibit  12,  which  is  a  copy  of  the  second 
trust  on  lots  10  and  12  to  IS  in  this  square,  in  the 
amount  of  $8,000. 

The  Court :  Any  objection '! 

Mr.  Magee:  1  have  never  seen  it.  I  do  not  think 
there  is,  your  Honor. 

Mav  1  take  a  look  at  it?  (After  examination  of  the 
paper.)  No  objection,  your  Honor. 

(Copy  of  deed  of  trust  from  The  Decatur  Corpora¬ 
tion  was  received  in  evidence  and  marked  Defend¬ 
ant’s  Exhibit  12.) 

1017  The  Court:  Are  you  going  to  read  it  to  the  jury? 

Mr.  Schwartz:  No.  1  will  just  tell  them. 

The  Court :  .Just  tell  the  jury  what  it  is. 

Mr.  Schwartz:  Ladies  and  gentlemen  of  the  jury, 
this  document  is  dated  February  6,  1930,  recorded 
February  6,  193!),  as  a  second  trust,  by  The  Decatur 
Corporation,  to  secure  a  note  on  the  lots  known  as 
10  and  12  to  18,  in  Square  1967.  in  the  amount  ot 
$8,000. 

Mr.  Magee:  Tell  them  when  it  is  payable,  as 
shown  in  that  trust. 
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Mr.  Schwartz:  Payable  on  or  before  one  year 
after  that  date. 

Mr.  Magee:  All  right. 

Mr.  Schwartz:  And  the  testimony  shows  that  it 
was  still  unpaid  at  the  time  this  alleged  breach  oc¬ 
curred. 

The  Court:  What?  A.  I  did  not  hear  you. 

Mr.  Schwartz:  The  testimony  shows  that  this  sec- 

•> 

ond  deed  of  trust  was  still  unpaid  at  the  time  of  the 
alleged  breach  and  during  the  period  immediately 
following  that. 

Mr.  Magee:  We  do  not  dispute  that,  your  Honor. 
It  was  unpaid  at  the  time  of  the  breach. 

Mr.  Schwartz:  I  know  that.  I  just  stated  that. 

Now,  if  your  Honor  please,  1  want  to  offer  in  evi¬ 
dence  the  questions  and  answers  of  Mr.  Pennebaker 
in  relation  to  the  matter  that  I  interrogated  him 
101S  about  on  the  witness  stand,  on  cross  examination, 
with  reference  to  his  ability  to  pay  and  raise  the 
money  for  the  property.  There  are  about  eight  or 
nine  questions  and  answers — or  a  dozen. 

Mr.  Magee:  Do  vou  want  to  read  them? 

C7  w 

Mr.  Schwartz:  Yes. 

Mr.  Magee:  May  I  see  what  you  have  got  marked 
there? 

Mr.  Schwartz:  Yes.  It  starts  here  (indicating). 

Mr.  Magee:  No  objection. 

Mr.  Schwartz:  This  is  the  testimony,  ladies  and 
gentlemen,  of  Mr.  Pennebaker  when  he  testified,  on 
June  1, 1938,  in  a  prior  suit  filed  by  The  Decatur  Cor¬ 
poration  against  Mr.  Friedman: 

“Q.  *  *  *  Now,  what  property  did  The  Decatur 

Corporation  have  in  May,  1935?  A.  May,  1935? 

“Q.  Yes,  when  this  contract  was  made  to  Mr. 
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Friedman.  A.  They  owned  lots  10  and  1*2  to  18,  in¬ 
clusive.  They  had  title  to  it. 

“Q.  They  had  title  to  it ?  A.  Yes,  sir :  in  Square 
1067. 

**Q.  In  Square  1067.  What  else?  A.  In  that 
square  is  all  they  owned. 

“tj.  l)id  they  own  any  property  elsewhere?  .V. 
I  don't  know. 

101!)  “().  Now,  did  The  Decatur  Corporation  own  any 

personal  property  at  that  time?  A.  What  do  you 
mean  by  personal  property? 

**().  Any  moneys  in  the  hank,  any  bonds,  any 
securities.  A.  I  am  not  certain  about  1935,  but  the 
following  year — 

**Q.  (Interposing)  1935?  A.  What  money  we 
had  in  bank  in  1935  ? 

“Q.  I  am  asking  von  about  1935,  in  Mav.  A.  I 
don’t  think  the  corporation  had  a  bank  account  in 
1935. 

**Q.  Did  it  have  a  bank  account  any  time  between 
May,  1935,  and  September,  through  the  month  of 
September,  1935?  A.  Xo,  it  did  not. 

“Q.  It  had  no  bank  account?  A.  I  am  sure  it  did 
not. 

“(9.  It  had  no  money?  A.  It  didn’t  have — no,  I 
doubt  if  it  had  any  cash,  very  little  of  it. 

**Q.  Well,  did  it  have,  or  didn't  it  have,  if  you 
know:  vou  were  president  and  secretary,  and  treas¬ 
urer,  too.  were  you  not  ?  A.  Well,  you  ask  the  ques¬ 
tion  so  quick.  If  it  had,  it  was  a  very  small  amount 
it  had  in  cash  in  September. 

“Qt  Xever  more  than  a  few  dollars.  9  on  mean 
10*20  as  little  as  ten  or  fifteen  dollars?  A.  It  was  a  very 
small  amount  of  cash  they  bad. 


■  ‘ Q.  .Just  what  were  the  liabilities  of  The  Decatur 
Corporation  at  that  time'/  A.  The  Decatur  Cor¬ 
poration  / 

"Q.  In  May.  A.  It  had  signed  two  mortgages  on 
the  property,  £  lb, 000  to  the  National  Savings  and 
£8,000  to  Mrs.  Fly,  and  it  had  a  hank  loan. 

“(t).  A  bank  loan  besides/  A.  Yes. 

“(c).  How  much  was  that  bank  loan/  A.  I  don't 
recall  the  exact  amount  of  it.  1  know  approximately. 

“Q.  Well,  tell  us  the  approximate  amount  of  it. 
A.  In  192b,  between  £2,000  and  £2,000.  I  don't  know 
the  exact  amount  of  it. 

**Q.  It  had  a  bank  loan  of  two  or  three  thousand 
dollars/  A.  That  is  right. 

“Q.  And  that  was  during  the  period  between 
May,  102b,  and  September,  of  that  year  /  A.  That,  is 
right. 

“Q.  Now,  did  there  come  a  time  after  September, 
and  prior  to  February  17,  when  this  property  was 
sold  under  this  contract,  that  any  money  came  into 
the  Corporation,  The  Decatur  Corporation?  A.  Yes. 
Some  money  was  paid  in  at  the  time  of  the  signing  of 
that  contract,  I  should  say. 

*‘Q.  Just  listen  to  my  question.  Between  the  date 
in  September,  1925,  when  you  indicated  The  Decatur 
Corporation  owned  any  personal  property  or  any 
other  real  estate  besides  lots  10  and  12  to  IS,  in 
Square  1067 — between  that  date  and  February  17, 
when  this  contract  was  signed — between  those  two 
dates,  but  prior  to  what  may  have  been  received  by 
The  Decatur  Corporation  at  the  time  of  this  con¬ 
tract —  A.  (Interposing)  I  understand. 

“Q.  (Continued) — did  any  money  or  property 
come  into  the  hands  or  into  the  possession  of  The 
Decatur  Corporation  Z  A.  No. 
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“Q.  Did  it  incur  any  further  liabilities  during 
that  time,  other  than  the  amount  of  interest  and 
taxes  on  the  trusts  that  were  held  by  the  National 
Savings  &  Trust  Company  and  Mrs.  Ely  on  this 
property?  A.  No. 

“Q.  During  the  period  between  May,  1935,  and 
September,  1935,  were  any  payments  made  on  ac¬ 
count  of  either  principal  or  interest  to  the  National 
Savings  &  Trust  Company,  or  to  Mrs.  Ely,  or  to  the 

1022  Collector  of  Taxes  on  this  property?  A.  No. 

“Q.  Now,  in  May,  1935,  as  I  understand  it,  the 
title  to  that  portion  of  lots  19  and  20,  which  The  De¬ 
catur  Corporation  had  contracted  to  sell  to  Mr. 
Friedman  was  not  in  The  Decatur  Corporation?  A. 
That  is  true. 

“Q.  But  it  was  in  someone  else?  A.  That  is 
right. 

“Q.  Now  I  understood  you  to  testify  that  the  Na¬ 
tional  Savings  &  Trust  Company  in  May,  1935,  and 
continuing  from  that  time  on  until  and  during  the 
year  1935,  held  a  first  trust  on  lots  10  and  12  to  18, 
to  secure  a  $15,000  mortgage.  A.  Yes,  that  is  right. 

“Q.  Well  you  tell  us  how  much,  in  September, 
1935,  was  the  unpaid  interest  due  on  that  mortgage? 
A.  It  was  approximately  $3,000;  maybe  a  little 
over. 

“Q.  Would  you  say  roughly  in  September,  1935, 
the  interest  and  taxes  on  the  first  trust,  secured  by 
lots  10  and  12  to  18,  amounted  to  approximately  $4,- 
300,  interest  and  taxes?  A.  I  don’t  think  it  was 
that  high. 

“Q.  Would  it  refresh  your  recollection  if  you 

1023  were  to  look  at  paragraph  13  of  the  contract  which 
the  plaintiff  has  offered  in  evidence,  marked  ‘Plain- 
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tiff’s  Exhibit  No.  5,’  where  it  is  recited  that  the  ac¬ 
cumulated  interest  and  taxes,  amounting  to  $4,362.52, 
were  due  to  the  National  Savings  &  Trust  Com¬ 
pany?  A.  That  was  February  17. 

“Q.  Yes,  sir.  A.  1  thought  you  asked  me  in 
September. 

“Q.  I  did.  Roughly,  the  amount  you  did  owe  in 
September  would  be  the  difference  at  the  rate  of  6 
per  cent  interest  on  $15,000,  plus  the  accrued  taxes 
from  September  to  February?  A.  Yes,  that  is  right. 

“Q.  There  would  not  be  any  additional  taxes 
from  September  to  February,  would  there?  A.  On 
September  30  the  taxes  were  payable.  Your  taxes 
had  to  be  paid — 

“Q.  (Interposing)  Taxes  are  payable  in  Septem¬ 
ber  and  March.  A.  That  is  right. 

“Q.  So  there  would  not  have  been  any  addition¬ 
al  taxes  due  until  March  on  this  property;  is  that 
correct?  A.  Yes.  They  would  accumulate  against 
the  property  if  any  settlement  was  made. 

“Q.  I  don’t  know  that  you  understand  what  I  am 
1024  driving  at,  Mr.  Pennebaker,  but  I  am  trying  to  find 
out  whether  or  not  the  taxes  on  this  property,  that 
is,  the  overdue  taxes,  would  not  amount  to  as  much 
in  September,  1935,  as  they  would  in  February, 
1936.  A.  That  is  true. 

“Q.  Yes,  sir.  A.  Yes. 

“Q.  So  that  the  only  difference  between  the 
amount  due  in  September,  1935,  and  February,  1936, 
when  the  amount  was  approximately  $4,362.52, 
would  be  the  difference  in  the  interest  on  $15,000  for 
that  length  of  time;  is  that  correct?  A.  That  is 
approximately  correct.  Then  there  are  charges  in 
there  for  advertising.  I  don’t  know;  I  would  have 
to  figure  it  up. 
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“Q.  Had  there  been  any  sales  for  taxes?  A. 
Yes,  there  was  a  tax  sale.  There  may  have  been 
more. 

“Q.  Well,  at  that  time  the  property  had  been  sold 
on  January  10,  1934,  for  the  1933  taxes,  had  it  not? 
A.  I  haven’t  the  record  with  me.  I  know  there 
were  taxes  overdue. 

“Q.  Had  any  taxes  been  paid  since  1933  on  this 
property  by  you,  or  The  Decatur  Corporation?  A. 
Well,  I  don’t  believe  there  had  been.  No,  I  don't 
1025  think  so.  It  may  have  been  earlier  than  1933,  but 
I  am  not  positive  of  that. 

“Q.  I  will  ask  you  to  look  at  the  statement  from 
the  Assessor’s  office,  purporting  to  show  the  taxes 
due  on  lots  10  and  12  to  18,  inclusive,  in  which  it  pur¬ 
ports  to  indicate  that  the  property  was  sold  on  Jan¬ 
uary  10,  1934,  for  the  1933  taxes  due  on  this  proper¬ 
ty.  A.  That  is  right. 

“Q.  And  sold  again  on  January  9,  1935,  for  the 

1934  taxes?  A.  That  is  right. 

“Q.  And  sold  again  on  January  8,  1936,  for  the 

1935  taxes?  A.  That  is  right. 

“Q.  So  that  was  the  situation,  so  far  as  the  taxes 
were  concerned,  on  that  property?  A.  That  is 
right. 

“Q.  Would  this  indicate  the  amount  of  taxes 
owing  on  that  property  in  September,  1935?  A.  I 
think  it  would. 

“Q.  Now,  when  you  directed  a  letter  to  be  writ¬ 
ten  to  Mr.  Friedman  in  September,  1935,  calling  upon 
him  to  comply  with  the  contract,  did  you  state  you 
were  in  all  respects  ready  to  perform  it  then?  A. 
I  think  you  asked  me  that  question. 

“Q.  At  that  time  had  you  acquired  the  title  to 
lots  19  and  20  ?  A.  I  had  not. 
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“Q.  At  that  time  had  you  discharged  the  first 
trust  due  the  National  Savings  &  Trust  Company, 
amounting  to  some  $15,000,  or  the  second  trust 
amounting  to  $8,000,  or  any  of  the  overdue  taxes? 
A.  By  discharged,  do  you  mean  I  paid  them? 

“Q.  Yes,  sir.  A.  No,  sir,  I  had  not. 

“Q.  Or  had  you  removed  those  trusts  as  liens 
on  the  property?  A.  I  had  not. 

“Q.  And  those  liens  were  existing  and  in  force 
at  that  time,  in  September,  1935?  A.  Yes. 

“Q.  Now,  did  The  Decatur  Corporation,  or  did 
rou,  personally,  or  was  there  any  source  available 
from  which  payment  to  discharge  these  obligations, 
which  I  have  just  mentioned,  could  be  obtained,  ex¬ 
clusive  of  what  you  might  realize  from  the  payment 
of  the  purchase  price  by  Mr.  Friedman  ?  A.  Would 
you  ask  that  question  again? 

“Q.  Independently  of  what  moneys  might  be  paid 
to  you  by  Mr.  Friedman  in  connection  with  the  per- 
1027  formance  of  the  terms  of  the  contract,  were  there 
any  funds  available  to  The  Decatur  Corporation  out 
of  which  payment  could  be  made  of  those  obligations 
in  September,  1935,  when  you  advised  him  you  were 
ready  to  proceed?  A.  Only  through  the  perform¬ 
ance  of  the  contract. 

“Q.  Only  through  the  amount  of  funds  you  would 
derive  from  Mr.  Friedman?  A.  That  is  true. 

“Q.  In  other  words,  the  only  funds  available 
would  be  what  moneys  would  come  to  you  from  be¬ 
ing  paid  by  Mr.  Friedman  through  his  performance 
of  the  contract?  A.  Yes,  sir,  that  is  all.  The  Cor¬ 
poration  had  no  funds.” 
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1028  (Thereupon  the  jury  retired  from  the  court  room.) 

The  Court:  All  right,  Mr.  Schwartz: 

Mr.  Schwartz:  Your  Honor,  I  move  for  a  direct¬ 
ed  verdict  on  all  three  counts  of  the  declaration,  and  the 
first  ground  that  I  want  to  advance  to  your  Honor  is  that 
the  plaintiff  has  not  shown  that  it  was  able  to  deliver  a 
good  title. 

(After  extended  discussion  the  following  occurred:) 

(During  the  discussion  the  jury  were  recalled  to  the  court 
room  and  excused  until  tomorrow,  at  10  o’clock  a.  m.) 

Mr.  Schwartz  (after  further  discussion) :  Now,  w’hat 
does  my  friend  complain  of  in  his  declaration?  He  has 
filed  his  declaration  in  three  counts.  His  first  count  says 
that  he  was  ready  to  perform  and  that  he  did  everything 
but  that  the  defendant  breached  its  contract.  He 

1029  has  not  proved  that. 

In  his  second  count  he  says  that — I  think  it  was 
the  second  count — that  he  did  everything  up  to  a  certain 
point  and  then  there  occurred  an  anticipatory  breach  and 
that  when  that  occurred  he  stopped  and  did  nothing  more, 
but  that  he  would  have  been  able  to  complete  his  contract. 
That  is  the  general  effect,  but  he  does  not  say  that.  The 
declaration  is  very  poorly  drawn,  but  that  is  what  he  in¬ 
tends  to  allege,  that  there  was  an  anticipatory  breach.  The 
testimony  is  clear  that  there  was  no  anticipatory  breach. 

Your  Honor  is  familiar  with  the  cases.  The  anticipatory 
breach,  if  there  be  an  anticipatory  breach,  must  occur  be¬ 
fore  the  plaintiff  says  that  he  is  ready  to  perform.  So  that 
there  was  no  anticipatory  breach. 

His  next  count  is  that  he  had  proceeded  along  to  a  cer¬ 
tain  point  when  the  defendant  prevented  him  from  com¬ 
pleting  his  contract ;  and,  by  reason  of  the  fact  that  the  de¬ 
fendant  prevented  him  from  completing  his  contract,  that 
he  then  was  unable  to  complete  his  contract;  and  he  seeks 
damages. 
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Now,  that  is  the  ease  that  he  has  attempted  to  make  out. 
The  Court:  This  is  what  I  see  his  contention  probably 
is  now,  in  view  of  the  evidence :  that  he  was  ready  and  will¬ 
ing  and  offered — that  the  plaintiff  was  ready,  willing,  and 
able  to  perform. 

Mr.  Schwartz:  In  September? 

1030  The  Court:  Well  now,  that  is,  of  course,  rather 
indefinite.  1  am  thinking  of  a  theory  of  the  case. 

But  that  the  defendant  repudiated  the  contract,  which 
made  it  a  vain  and  useless  thing  for  him  to  put  the  prop¬ 
erty  in  any  condition  so  that  he  could  have  performed ;  but 
that  he  put  it  in  a  position  so  that  he  could  have  performed 
unless  it  had  been  a  futile  thing  to  do. 

Now,  that  is  what  I  assume. 

Mr.  Schwartz:  Well  now,  let’s  see  how.  His  theory 
must  be  supported  by  the  evidence. 

The  Court:  Isn’t  there  evidence  in  support  of  that? 

Mr.  Magee:  Yes,  sir. 

Mr.  Schawtrz :  His  evidence  is  in  his  letter  of  Septem¬ 
ber,  1935.  He  says  he  was  ready  to  perform  and  he  says 
so  in  writing. 

The  Court :  He  says  in  that  letter  he  was. 

Mr.  Schwartz:  Yes,  your  Honor;  and  in  his  testimony 
he  says  that. 

The  Court :  But  obviously  he  was  not  ready. 

Mr.  Schwartz:  There  is  no  question  about  the  fact  that 
he  never  was  ready. 

The  Court:  He  says  that  is  excused  by  the  fact  that  the 
defendant  repudiated  it. 

Mr.  Schwartz:  But  under  this  contract  there  was  not 
any  duty  on  Mr.  Friedman  to  do  a  single — 

1031  The  Court  (interposing) :  I  did  not  mean  repudia¬ 
tion  in  that  sense.  I  mean  repudiation  by  simply 

saying  that  he  was  not  able  to  go  through  with  it. 


Mr.  Schwartz :  But  he  goes  to  the  point  where  he  says 
“I  am  ready  to  perform.” 

The  Court:  Suppose  I  have  a  contract  to  deliver  100 
bushels  of  potatoes  once  a  week  for  four  weeks  and  that  I 
make  delivery  for  two  weeks  and  then,  at  the  end  of  the 
second  week,  you  say  to  me  “1  am  not  able  to  take  any 
more  of  your  potatoes;”  and  under  those  circumstances,  if 
I  show  that  I  can  get  the  potatoes  and  deliver  them,  I  don’t 
have  to  actually  go  out  and  buy  them. 

Mr.  Schwartz:  Oh,  of  course  not. 

The  Court:  Isn’t  that  the  position  he  takes? 

Mr.  Schwartz:  That  may  be  the  position  he  takes;  but 
that  is  not  the  proof. 

The  Court :  All  right. 

Mr.  Schwartz:  In  the  third  count  of  the  declaration  he 
says  that  he  was  prevented,  because,  he  says,  the  defendant 
did  not  deliver  to  him  certain  plans  and  drawings  in  ac¬ 
cordance  with  certain  of  the  requirements  of  the  contract. 
You  can  read  that  contract  from  beginning  to  end  and  you 
will  find  not  a  word  in  it  which  imposed  on  the  defendant 
the  duty  to  do  those  things.  And  the  testimony  is  all  one 
way,  that  he  was  furnished  with  the  requirements  of  the 
defendant. 

1032  But  they  say  that  they  were  not  put  in  the  form, 
that  the  formal  requirements  were  not  met,  and  con¬ 
sequently,  for  that  reason,  they  were  excused  from  com¬ 
plying  with  the  agreement. 

Now,  I  say  that  is  not  borne  out.  That  was  not  the  ob¬ 
ligation  of  the  defendant  in  this  case.  He  was  under  no 
obligation  but  to  sit  back  in  his  chair  and  wait  until  the 
plaintiff  did  everything  called  for  by  the  contract;  and 
then,  when  it  came  to  him  and  tendered  him  the  things  it 
had  contracted  to  furnish,  then  for  the  first  time  it  would 
be  up  to  Mr.  Friedman  to  comply  with  his  part  of  the  con¬ 
tract  by  paying  the  money. 
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Now,  your  Honor  has  asked  me  to  direct  my  attention  to 
his  ability  to  perform.  What  is  there  in  this  case  from 
which  this  jury  could  do  anything  more  than  speculate  con¬ 
cerning  whether  the  plaintiff  was  able  to  perform  his  con¬ 
tract? 

(Mr.  Schwartz  addressed  the  Court  at  length.) 

The  Court:  I  agree  with  you  that  he  would  not  have  a 
leg  to  stand  on  except  for  his  testimony  that  your  man 
repudiated  it.  Their  answer  is  that  “We  were  frustrated 
because  Mr.  Friedman  said  ‘I  am  not  going  through  with 
the  contract.’  ” 

Mr.  Schwartz:  I  can  answer  that. 

In  the  first  place,  the  testimony  does  not  show  that  Mr. 
Friedman  prevented  them  from  doing  that,  because  he  was 
not  under  any  duty  to  supply  the  plans.  The  authori- 
1033  ties  are  that  even  though  there  is  a  breach  or  state¬ 
ment  by  the  other  party  to  the  contract  that  he  does 
not  intend  to  perform,  the  plaintiff  must  still  show  with 
the  same  degree  of  certainty  his  ability  to  perform.  I 
have  authorities  to  show  that. 

The  Court:  Of  course  the  best  method  to  prove  per¬ 
formance  is  to  prove  performance.  The  best  method  of 
showing  that  you  can  obtain  wharfage  facilities  is  to  ob¬ 
tain  them.  They  say  that  it  is  a  vain  thing,  futile  to  do, 
because  he  would  not  go  through  with  it.  Nowt,  isn’t  the 
next  thing  to  show  that  they  had  commitments  which,  if 
Mr.  Friedman  had  not  said  “I  won’t  go  through  with  it,” 
they  could  have  gone  and  gotten  the  wharfage  contract? 

Mr.  Schwartz :  What  is  the  jury  going  to  do  ?  Speculate 
about  it? 

(Further  extended  discussion  ensued.) 

The  Court:  Well,  your  theory  is,  then,  that  if  Mr.  Fried¬ 
man  said  (and  the  testimony  was  undisputed)  “I  am  not 
going  through  with  my  contract,”  that  it  would  be  necessary 
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before  the  plaintiff  could  recover  that  he  have  the  Secre¬ 
tary  of  War  act  on  that  application? 

Mr.  Schwartz:  Either  that  or  that  he  show  the  certain 
means  of  acquiring  it. 

•  *  •  *  • 


1073  (Thereupon  counsel  resumed  their  arguments  up¬ 
on  the  motion,  at  the  conclusion  of  which  the  follow¬ 
ing  occurred) : 

The  Court :  I  will  deny  your  motion. 

Mr.  Schwartz:  Now,  there  are  three  counts;  the  first 
count  alleges  a  breach. 

The  Court:  The  motion  is  denied  on  all  three  counts. 

Mr.  Schwartz:  All  three  counts;  then  I  ask  the  Court 
to  require  the  plaintiff  to  elect  on  which  of  the  three  points 
he  will  proceed. 

The  Court :  I  think  the  proof  shows  the  situation  that  it 
isn’t  exactly  covered  by  any  one  of  the  three  counts. 

Mr.  Schwartz :  I  agree  with  your  Honor. 

The  Court :  And  I  will  permit  an  amendment  to  conform 
with  the  proof. 

Mr.  Schwartz :  May  I  say  this,  if  there  is  to  be  an  amend¬ 
ment  to  conform  with  the  proof  I  should  certainly  see  the 
proposed  amendment. 

The  Court:  Certainly  you  should. 

Mr.  Schwartz:  And  then  I  take  it  if  the  amendment 
doesn’t  conform  with  any  of  the  three  counts  then  I  am  en¬ 
titled  to  have  my  motion  granted.  I  don’t  know  when  they 
claim  this  breach  occurred,  for  instance. 

The  Court:  There  is  contradictory  testimony  on  that 
question. 
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1074  Mr.  Magee:  Would  your  Honor  care  to  be  looking 
over  the  prayers  while  I  am  drafting  that  amend¬ 
ment  ? 

The  Court :  Yes ;  have  you  any  prayers? 

(Thereupon  ensued  a  discussion  on  the  submitted  prayers, 
after  which  the  following  occurred) : 

Mr.  Magee :  I  have  the  proposed  amendment  written  out, 
your  Honor,  in  longhand.  I  will  read  it  now.  I  propose  to 
substitute  in  lieu  of  the  language  appearing  on  page  3  and 
the  top  of  page  4  of  the  first  count,  your  Honor,  this  lan¬ 
guage,  eliminating  beginning  on  page  3,  “Thereupon,  to- 
wit,”  beginning  with  the  words,  “Thereupon,  on  the  11th 
day  of  September,’ ’  is  eliminated,  all  of  that,  and  substitute 
this  language: 

“That  during,  to-wit,  the  month  of  January,  1935,  the 
plaintiff  was  ready,  willing  and  able  to  comply  with  and 
complete  the  terms  of  the  contract  of  May  31,  1935,  and  so 
advised  the  defendant,  but  that  the  defendant  did  then  and 
there  repudiate  and  failed  and  refused  to  perform  his  part 
of  said  contract. 

“By  reason  of  the  defendant’s  repudiation  and  failure 
and  refusal  as  aforesaid,  the  plaintiff  was  damaged  in  the 
sum  of  $17,243. 

“^Wherefore  the  plaintiff  prays  judgment  against  the  de¬ 
fendant  in  the  sum  of  $17,243,  together  with  interest  and 
costs.” 

Mr.  Schwartz :  Now,  as  I  understand  it,  that  is  an 

1075  amendment  to  your  first  count? 

Mr.  Magee:  First  count. 

Mr.  Schwartz :  The  second  and  third  counts  you  dismiss ; 
is  that  right? 

Mr.  Magee :  I  haven’t  decided  that  at  all. 

Mr.  Schwartz :  I  think  you  should  elect  and  decide  what 
you  are  going  to  do. 
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Mr.  Magee :  May  I  look  at  it  a  minute,  your  Honor? 

The  Court :  Yes ;  let  me  see  that  amendment. 

Mr.  Magee:  Well,  your  Honor,  I  won’t  withdraw  the 
other  counts  until  the  amendment  is  granted. 

Mr.  Schwartz :  If  your  Honor  please,  I  submit  here  that 
the  evidence  does  not  fit  any  one  of  these  three  counts. 

Mr.  Magee :  On  the  allowance  of  the  amendment,  we  will 
dismiss  or  we  will  withdraw  the  other  counts  to  the  declara¬ 
tion. 

Mr.  Schwartz:  You  will  withdraw  the  second  and  third 
counts  and  you  are  submitting  this  as  a  proposed  amend¬ 
ment  to  the  first  count? 

Mr.  Magee:  After  the  amendment  is  granted  we  will 
withdraw  the  second. 

Mr.  Schwartz:  I  do  not  object  to  the  proposed  amend¬ 
ment,  that  is,  eliminating — 

Mr.  Magee:  It  picks  up,  Mr.  Schwartz,  at  the  top  of 
page  3. 

The  Court :  I  will  allow  this  amendment,  it  being 
1076  understood  that  the  first  count  remains  the  same  as 
it  is  on  page  1  and  page  2  and  on  page  3  down  to  that 
point  of  page  3  beginning  with  words,  “Thereupon,  on  to- 
wit  the  11th  day  of  September,”  and  so  forth,  and  inserting 
in  lieu  thereof  this  paper  as  amendment  thereto. 

Mr.  Magee:  Yes,  your  Honor. 

Mr.  Schwartz:  Let’s  see  where  that  starts. 

Mr.  Lambert :  We  will  type  that  up  during  lunch  hour. 

Mr.  Schwartz:  Beginning  with  the  fourth  line  at  the 
top  of  page  3,  beginning  with  “Thereupon  on  the  11th  day 
of  September” — 

Mr.  Magee:  All  the  rest  comes  out. 

Mr.  Schwartz :  All  the  rest  comes  out  and  the  second  and 
third  counts  are  dismissed  and  non-suited,  and  first  count — 

Mr.  Magee :  Stands  as  amended. 
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Mr.  Schwartz:  Stands  as  amended  by  the  proposed 
amendment. 

Mr.  Magee :  Yes ;  I  will  have  it  typed  up  and  send  copies 
to  you  and  Mr.  Lambert  at  noon,  and  furnish  the  Court  a 
typed  copy. 

The  Court:  I  don’t  care. 

Mr.  Magee:  Then  we  will  leave  it  stand  as  it  is.  You 
have  heard  it. 

The  Court:  I  have  written  this,  “Leave  to  amend  first 
count  granted.” 

1077  Mr.  Schwartz :  Now,  I  renew  my  motion,  if  your 
Honor  please. 

The  Court:  Yes.  Now,  you  are  moving  for  a  directed 
verdict  on  the  first  count  as  amended,  and  I  am  denying  it. 

Mr.  Schwartz:  Yes.  Now,  as  to  the  various  grounds  I 
made,  and  your  Honor  stopped  me  yesterday  to  hear  from 
the  other  side:  I  move  for  a  directed  verdict  particularly 
on  the  ground  that  this  count  does  not  allege  any  breach  and 
does  not  show  any  tender,  and  that  the  plaintiff  has  not 
shown  by  the  testimony  certain  means  of  performance. 

Now,  if  your  Honor  please,  may  I  inquire  of  vour  Honor 
what  you  had  in  mind  with  reference  to  charging  the  jury 
on  the  question  of  the  conditions  in  the  deed,  I  take  the 
position  in  arguing  my  motion  that  it  is  material,  that  there 
is  an  encumbrance  on  the  title;  I  don’t  know  what  issue 
there  is  to  go  to  the  jury  on  the  question.  I  don’t  know  j 
that  your  Honor  overrules  my  motion  on  that  particular  I 
ground. 

The  Court:  I  think  I  shall  instruct  them  that  in  view  of 
the  fact  that  there  may  be  an  issue  of  fact,  that  so  far  as 
the  real  estate  is  concerned  the  plaintiff  must  prove  by  a 
fair  preponderance  of  the  evidence  that  they  were  ready, 
willing  and  able  to  convey  good,  marketable  title,  free  and 
clear  of  encumbrances,  restrictions  and  conditions ;  that  by 
marketable  title  I  mean  a  title  which  a  reasonably  prudent 
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person  would  take,  and  that  as  far  as  the  railroad 

1078  property  is  concerned  the  same  obligations  rest  on 
the  plaintiff  to  prove  that  it  had  certain  means  to 

convey  marketable  title  free  and  clear  of  encumbrances, 
restrictions  and  conditions,  and  that  there  was  no  obliga¬ 
tion  to  pay  off  any  encumbrances  prior  to  the  date  of  set¬ 
tlement,  but  that  they  must  have  had  ability  to  pay  off  the 
encumbrances  at  the  time  of  settlement. 

Does  that  answer  your  question? 

Mr.  Schwartz :  It  answers  my  question.  Of  course,  mar¬ 
ketable  title — a  title  may  be  marketable  and  still  not  be  free 
of  encumbrances ;  in  other  words,  they  were  obliged  to  de¬ 
liver  a  title  free  of  encumbrances. 

Mr.  Magee :  They  were  satisfied — 

Mr.  Schwartz :  Let  me  finish.  I  want  to  know  what  the 
Court  has  in  mind  with  reference  to  title.  I  submit  that 
the  jury  ought  to  be  told  whether  these  encumbrances,  be¬ 
cause  it  is  a  question  of  law,  I  think,  rather  than  an  issue 
of  fact,  about  any  encumbrances  against  the  title — 

The  Court :  Assume  it  is.  I  think  it  is  an  issue  of  fact 
as  to  whether  or  not  they  were  getting  that  with  those  re¬ 
strictions  or  without  them,  because,  as  I  recall  the  letter, 
it  was  practically  the  deed;  that,  together  with  the  cor¬ 
respondence  raises  an  issue  of  fact  as  to  whether  or  not  rea¬ 
sonable  men  might  not  differ. 

Mr.  Schwartz:  I  take  it  that  that  is  the  ruling  under 
which  your  Honor  is  going  to  instruct,  but  that  isn’t 

1079  the  testimony.  I  didn’t  know  that  your  Honor  was 
impressed  by  that  argument  but  I  can  answer  it  very 

readily  by  reading  the  letters.  Have  you  read  them  re¬ 
cently? 

The  Court:  No. 

Mr.  Schwartz:  I  don’t  want  to  extend  it  unduly,  but  I 
don’t  think,  under  those  letters,  there  is  any  question  that 
can  be  submitted. 


(Further  argument.) 

The  Court :  Well,  I  am  going  to  submit  it. 

Mr.  Schwartz:  Very  well. 

(Thereupon  ensued  further  discussion  on  the  prayers, 
and  at  12 :30  p.  m.,  court  was  recessed,  to  reconvene  at  1 :30 
o’clock  p.  m.  Wednesday,  May  28,  1941.) 

1080  AFTERNOON  SESSION. 

(Thereupon,  at  1:30  o’clock  p.  m.,  the  trial  of  the 
above-entitled  cause  was  resumed. ) 

(Thereupon  counsel  resumed  argument  on  prayers,  at 
the  conclusion  of  which  the  jury  was  returned  into  the  court 
room  and  counsel  argued  the  case  to  the  jury.) 

(During  plaintiff’s  opening  argument  to  the  jury  the  fol¬ 
lowing  occurred:) 

Mr.  Magee :  Then  we  have  the  testimony  of  the  three  de¬ 
fendant  experts,  you  heard  their  testimony,  and  it  is  up  to 
you  as  to  which  of  these  gentlemen  you  are  going  to  believe. 
You  are  not  bound  by  what  they  say.  It  is  up  to  you  to  say 
what  it  was  worth  when  the  defendant  breached  his  con¬ 
tract.  If  it  was  worth  more  than  the  contract  price  then  you 
must  find  for  the  defendant,  but  if  you  find  it  was  worth 
less,  and  goodness  knows  nobody  bid  the  property  for  less 
than  $50,000 — 

The  Court :  No- 

Mr.  Schwartz :  I  object. 

Mr.  Magee :  If  I  overstepped  the  bounds,  I  apologize ;  I 
did  not  mean  to,  and  I  apologize  to  you  ladies  and  gentle¬ 
men,  and  to  Mr.  Schwartz. 

Mr.  Schwartz :  You  don’t  need  to  apologize  to  me. 

Mr.  Magee :  And  to  his  Honor,  if  I  have  overstepped  the 
bounds  of  proper  argument. 
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The  Court:  The  jury  will  put  it  entirely  out  of 

1081  your  minds,  and  you  will  decide  the  case  on  the  evi¬ 
dence  before  you.  Please  follow  my  admonition  in 

that  respect. 

Mr.  Magee:  May  I  proceed,  your  Honor? 

The  Court:  You  may. 

(Thereupon  counsel  completed  their  arguments  to  the 
jury.) 

(Thereupon  the  Court  charged  the  jury,  as  follows:) 
The  Court:  Members  of  the  jury,  you  are  engaged  in 
the  trial  of  an  action  brought  by  The  Decatur  Corporation, 
plaintiff,  against  Benjamin  D.  Friedman,  defendant.  The 
plaintiff  seeks  damages  from  defendant  for  an  alleged 
breach  of  contract  by  the  defendant. 

Plaintiff  in  the  contract  agreed  to  sell  certain  property 
in  Square  1067,  namely,  lots  10, 12, 13, 14, 15, 16, 17, 18,  and 
that  part  of  lots  19  and  20  which  lies  north  of  the  railroad 
track  as  per  the  plat  attached  thereto  which  has  been  offered 
in  evidence. 

Defendant  agreed  to  pay  $50,000  in  cash  at  the  time  of  the 
transfer  as  the  full  purchase  price,  provided,  however,  that 
in  the  event  the  plaintiff  was  able  to  deliver  good  title  to 
the  land  and  certain  contingencies  which  were  mentioned 
particularly  in  paragraph  2,  occurred,  on  or  before  Janu¬ 
ary  1,  1936,  then  Mr.  Friedman,  the  defendant,  was  to  pay 
to  plaintiff,  The  Decatur  Corporation,  $10,000  in  cash  and 
execute  a  one-year  mortgage  or  a  deed  of  trust  on  the  afore¬ 
said  property  to  secure  payment  to  the  party  of  the 

1082  first  part,  The  Decatur  Corporation,  at  the  expiration 
of  one  year,  in  the  amount  of  $40,000,  together  with 

interest  at  6  per  cent,  until  paid. 

I  assume,  gentlemen,  you  will  stipulate  that  deed  in  trust 
means  deed  of  trust? 
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Hr.  Magee :  Deed  of  trust. 

Mr.  Schwartz :  I  assume  so. 

The  Court :  The  contract  further  provided  that  it  was  to 
be  null  and  void  in  the  event  the  property  was  not  made 
available  for  industrial  use  or  in  the  event  the  plaintiff  was 
unable  to  obtain  wharfage  facilities  and  the  privilege  of 
running  a  pipe  line  from  said  wharf  to  the  property. 

The  plaintiff  contends  that  it  was  ready,  willing  and  able 
to  perform  its  part  of  the  agreement  in  event  the  defendant 
repudiated  the  agreement  and  failed  and  refused  to  perform 
his  part  of  the  agreement.  The  defendant  on  the  other  hand 
contends  that  he  wras  ready,  willing  and  able  to  perform  his 
part  of  the  agreement  and  that  he  did  not  repudiate  it,  but 
that  the  plaintiff  was  unready,  unwilling,  and  unable  to  per¬ 
form  its  part  of  the  agreement.  These  are  the  issues  in  the 
case  which  you  are  called  upon  to  decide  upon  the  evidence 
adduced  in  open  court  and  under  the  instructions  which  I 
shall  give  you. 

I  think  I  should  state  to  you  at  the  outset  that  the  bur¬ 
den  of  proof  is  upon  the  plaintiff  throughout  the  case  to 
establish  the  essential  elements  of  the  case  as  I  shall 
1083  hereinafter  outline  them  to  you.  The  burden  of  proof 
is  established  by  a  preponderance  of  the  evidence. 
When  I  use  that  term  by  preponderance  of  the  evidence,  or 
fair  preponderance  of  the  evidence,  I  mean  that  evidence 
which  is  most  convincing  and  satisfying  to  your  minds  as 
jurors.  It  does  not  depend  on  the  mere  greater  number  of 
witnesses  on  the  one  side  or  the  other.  In  order  to  deter¬ 
mine  upon  which  side  the  burden  of  proof  is  the  law  permits 

vou  to  take  into  consideration  the  opportunity  of  the  sev- 
* 

eral  witnesses  for  seeing  and  knowing  the  things  about 
which  they  testify ;  their  conduct  and  demeanor  while  tes¬ 
tifying;  their  interest,  if  any,  in  the  outcome  of  the  suit; 
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their  bias  or  prejudice,  if  any  there  is  for  or  against  either 
of  the  parties  to  the  suit,  and  the  probability  or  improba¬ 
bility  of  the  truth  of  their  several  statements.  Upon  these 
matters,  taken  into  consideration  with  all  the  other  facts 
and  circumstances  in  the  case,  you  may  determine  where  the 
preponderance  of  the  evidence  lies. 

You  members  of  the  jury  are  the  sole  judges  of  the  facts. 
It  is  the  jury’s  responsibility  to  determine  the  facts  and  to 
determine  them  correctly.  It  is  your  special  province  to 
determine  the  credibility  of  the  witnesses  and  the  weight  to 
be  given  to  their  testimony. 

You  will  first  consider  paragraph  2  of  the  agreement 
which  provides  that  it  shall  be  null  and  void  in  the  event  the 
property  is  not  made  available  for  industrial  use  or 
1084  in  the  event  The  Decatur  Corporation  is  unable  to 
obtain  wharfage  facilities  and  the  privilege  of  run¬ 
ning  a  pipe  line  from  said  wharf  to  the  property  in  ques¬ 
tion. 

So  far  as  industrial  use  is  concerned  there  appears  to  be 
no  issue  between  the  parties  as  it  was  re-zoned  for  indus¬ 
trial  use. 

With  respect  to  the  privilege  of  running  a  pipeline  from 
the  w’harf  to  the  property  the  evidence  showrs  that  Congress 
enacted  legislation  authorizing  and  empowering  the  Com¬ 
missioners  to  permit  the  running  of  five  pipelines  from  the 
property  down  Fifteenth  Street  to  the  pier-head  line.  This 
Act  of  Congress,  of  course,  is  only  permissive  and  is  not  a 
privilege  unless  the  Commissioners  act  under  its  authority 
and  issue  a  permit  for  the  running  of  such  pipeline  in  such 
location  and  under  such  conditions  and  regulations  and 
rentals  as  the  Commissioners  may  prescribe.  Of  course, 
the  best  proof  that  the  plaintiff  obtained  the  privilege  of 
renting  this  pipeline  wrould  have  been  the  actual  granting 
of  the  permit.  That  w*as  not  done,  and  the  plaintiff  has  of- 


% 


483 


fered  evidence,  which  is  disputed  by  the  defendant,  that  it 
did  not  go  further  with  the  matter  because  the  defendant 
notified  the  plaintiff  that  he  would  not  or  could  not  go 
through  with  the  contract.  Whether  the  defendant  made 
such  a  statement  is  an  issue  of  fact.  If  you  find  that  the 
defendant  did  not  make  such  statement,  that  will  end 

1085  the  case  and  you  will  find  for  the  defendant.  If  you 
find  that  he  did  make  such  a  statement  then  it  will 

be  necessary  for  you  to  determine  whether  or  not  the  plain¬ 
tiff  had  proceeded  far  enough  in  connection  with  this  pipe¬ 
line  matter  to  justify  a  conclusion  that  it  had  certain  means 
of  acquiring  such  permission  had  the  defendant  been  will¬ 
ing  to  proceed  with  the  performance  of  the  contract.  If 
you  find  by  a  fair  preponderance  of  the  evidence  that  the 
plaintiff  under  all  the  circumstances  of  the  case  had  certain 
means  of  obtaining  the  privilege  of  running  a  pipeline  from 
the  wharf,  if  and  when  constructed  to  the  property,  you  will 
then  proceed  to  the  question  of  wharfage  facilities.  If  you 
find  to  the  contrary  you  need  not  proceed  further  with  the 
case,  but  will  find  for  the  defendant  and  render  your  ver¬ 
dict  accordingly. 

If  you  find  for  the  plaintiff  on  the  pipeline  matter  you 
will  then,  as  I  have  stated,  proceed  to  the  matter  of  wharf¬ 
age  facilities. 

You  will  recall  that  the  contract  provided  that  it  should 
be  null  and  void  in  the  event  The  Decatur  Corporation  was 
unable  to  obtain  wharfage  facilities.  In  the  construction  of 
a  contract  the  intention  of  the  parties  is  to  prevail,  and  in 
ascertaining  this  intention  the  language  is  to  be  given  its 
plain  and  ordinary  meaning.  Giving  that  contract  its  plain 
and  ordinary  meaning  and  considering  all  the  provisions  of 
the  contract  there  still  remains  an  ambiguity  as  to  what  was 
intended  by  the  parties  by  the  term  wharfage  facili- 

1086  ties.  Accordingly  I  have  permitted  evidence  to  be 
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received  showing  that  it  was  the  intention  of  the  par¬ 
ties  that  the  wharfage  facilities  referred  to  in  the  contract 
were  those  incident  to  the  mooring  of  the  vessels  transport¬ 
ing  petroleum  or  its  products  at  a  wharf  to  be  erected  and 
the  discharge  of  its  cargo  at  the  wharf  and  thence  into  a 
pipeline  for  delivery  to  storage  tanks  of  such  products  to  be 
erected  on  the  land.  Therefore,  in  determining  whether 
The  Decatur  Corporation  was  able  to  obtain  wharfage  facili¬ 
ties  you  will  understand  the  term  as  I  have  just  defined  it  to 
you. 

Apparently  from  the  evidence  these  wharfage  facilities 
which  the  plaintiff  contends  it  was  able  to  obtain  were  at  a 
point  at  the  foot  of  Fifteenth  Street.  To  obtain  them  re¬ 
quired  a  permit  from  the  War  Department  to  construct  a 
wharf  and  the  lease  of  part  of  the  mainland  at  the  foot  of 
Fifteenth  Street  adjoining  the  proposed  wharf.  Of  course, 
as  in  the  case  of  the  most  convincing  proof  of  ability  to 
obtain  wharfage  facilities  is  to  obtain  them;  but,  as  in 
the  case  of  the  pipeline  permission,  the  obtaining  of  the 
wharfage  facilities  w’as  not  accomplished  but  the  plain¬ 
tiff  has  offered  testimony,  which  I  say  is  disputed  by  the 
defendant,  that  it  did  not  go  through  with  the  matter  be¬ 
cause  the  defendant  notified  the  plaintiff  that  he  would  not 
or  could  not  go  through  with  the  contract.  The  question 
therefore  for  you  to  determine  is  whether  under  the  evi¬ 
dence  The  Decatur  Corporation  reached  a  point  in 
1087  its  negotiations  with  the  War  Department  from 
which  it  could  be  concluded  that  it  had  certain  means 
of  obtaining  a  permit  to  construct  a  wharf  and  a  lease  of 
part  of  the  mainland  on  Fifteenth  Street,  adjoining  the 
proposed  wharf  and  did  not  proceed  further  because  of 
the  statement  of  the  defendant,  if  you  find  that  he  made  it, 
that  he  could  not  or  would  not  go  through  with  the  con¬ 
tract. 
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If  you  find  that  the  plaintiff  has  established  these  facts 
by  a  fair  preponderance  of  the  evidence,  you  will  proceed 
to  the  next  question,  which  I  shall  take  up  with  you.  If 
you  find  that  he  has  not,  you  wdll  find  for  the  defendant 
and  bring  in  a  verdict  for  the  defendant  accordingly. 

If  you  find  for  the  plaintiff  on  this  question  you  will  pro¬ 
ceed  to  take  up  the  question  of  whether  the  plaintiff  was 
able  to  deliver  good  title  to  the  land  plaintiff  agreed  to 
convey.  Good  title  to  the  land  means  marketable  title,  that 
is,  a  title  which  a  reasonably  prudent  person  would  buy 
free  of  encumbrances  and  free  of  restrictions  and  condi¬ 
tions. 

As  regards  the  property  owned  by  the  railroad  company, 
it  is  necessary  for  the  plaintiff  to  show  that  the  railroad 
company,  acting  through  its  duly  authorized  officers,  was 
ready,  able,  and  willing,  to  convey  good  title  to  such  land 
free  of  encumbrances  and  free  of  conditions  and  restric¬ 
tions,  free  of  conditions  as  to  seepage,  and  free  of  condi¬ 
tions  with  respect  to  later  support,  and  that  you  must 
1088  also  find  that  the  plaintiff  was  able  to  pay  the  pur¬ 
chase  price  therefor,  purchase  it  from  the  railroad 
or,  in  other  words,  that  the  plaintiff  had  certain  means  of 
acquiring  the  railroad  property  free  and  clear  of  the  con¬ 
ditions  I  have  enumerated. 

If  you  find  by  a  fair  preponderance  of  the  evidence  that 
the  plaintiff  was  so  ready,  able  and  willing,  to  convey  all 
the  property  called  for  by  the  contract  and  give  therefor 
a  good  marketable  title  free  and  clear  of  encumbrances  and 
free  and  clear  of  conditions  and  restrictions  of  all  the  land 
contemplated  by  the  contract,  you  will  find  for  the  plain¬ 
tiff  and  proceed  to  the  next  question;  otherwise  you  will 
find  for  the  defendant  and  bring  in  a  verdict  for  the  de¬ 
fendant. 

If  you  find  for  the  plaintiff  on  these  questions,  you  will 
then  take  up  the  question  of  damages,  which  is  the  dif- 
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ference  between  the  contract  price  and  the  market  value  of 
the  property  to  be  determined  as  of  the  date  when  the 
defendant  breached  the  contract,  which  plaintiff  con¬ 
tends  was  some  time  in  January  of  1936.  There  is  a  diver¬ 
sity  of  evidence  as  to  the  value  of  the  land.  It  is  your 
dutv  to  determine  when  the  contract  was  breached,  that 
is,  when  the  defendant  definitely  breached  his  contract, 
that  is,  when  he  definitely  announced  his  unwillingness  or 
inability  to  go  through  with  it,  and  after  determining  that 
date  you  will  determine  the  market  value  of  the  land  as 
of  that  date.  By  market  value  I  mean  that  value  which  it  is 
ascertained  the  property  would  sell  for  on  the  market 
1089  for  cash  by  a  seller  who  was  not  compelled  to  sell  to 
a  purchaser  who  was  not  compelled  to  buy.  As  I 
have  stated,  the  burden  was  on  the  plaintiff  to  establish 
the  market  value  of  the  land  as  of  that  date  by  a  fair 
preponderance  of  the  evidence,  bearing  in  mind  that  the 
measure  of  damage  is  the  difference  in  the  market  value 
as  of  the  date  of  its  breach  and  the  price  he  agreed  to  pay 
under  the  contract. 

Now,  counsel  have  requested  certain  instructions,  some 
of  which  state  the  law,  some  of  which  I  have  granted  which 
state  the  law  and  which  I  will  read  to  you  now.  They  may 
involve  some  repetition  of  what  I  have  already  stated. 
If  they  do  you  must  place  no  emphasis  on  them,  but  realize 
that  sometimes  repetition  is  unavoidable.  I  shall  first  read 
to  you  Plaintiff’s  No.  1. 

“The  burden  is,  of  course,  upon  the  plaintiff  to  make 
out  its  case  by  a  fair  preponderance  of  the  evidence.  That 
does  not  mean,  however,  that  the  plaintiff  must  produce 
evidence  which  satisfies  your  minds  beyond  a  reasonable 
doubt  that  their  allegations  are  correct,  but  it  does  mean 
that  it  must  produce  evidence  which  when  met  by  other 
evidence  in  the  case  is  more  satisfying  to  you  than  the 
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opposing  evidence  and  leads  you  to  adopt  this  view  of  the 
matters  of  fact  rather  than  the  opposing  facts.” 

I  shall  now  read  to  you  Plaintiff’s  requested  Instruction 
No.  6: 

“The  jury  are  instructed  that  they  are  the  sole 

1090  judges  of  the  facts  in  the  case  and  of  the  weight  to 
be  given  to  their  testimony,  and  if  the  jury  finds 

from  the  interest  or  the  character  or  demeanor  of  the  witness 
that  he  is  not  telling  the  truth  about  a  material  fact  about 
which  he  could  not  be  mistaken,  the  jury  are  at  liberty  to 
disregard  all  or  any  part  of  the  testimony  of  that  witness, 
or  give  to  that  testimony  such  weight  as  they  deem  prop¬ 
er.” 

Plaintiff’s  Instruction  No.  7 : 

“By  fair  market  value  is  meant  what  the  property  would 
sell  for  in  cash,  or  on  terms  of  reasonable  credit  equivalent 
to  cash,  by  one  who  is  willing  but  is  not  obliged  to  sell,  to  j 
one  who  desires  but  is  not  obliged  to  buy.” 

I  have  also  granted  the  following  prayers  of  the  de¬ 
fendant,  or  proposed  instructions: 

“The  jury  are  instructed  as  a  matter  of  law  that  if  the 
property  in  Square  1067  which  was  the  subject  of  the  con¬ 
tract  dated  May  31, 1935,  with  the  advantages  of  industrial 
zoning,  pipeline  and  wharf  facilities,  and  the  right  to  run 
the  pipeline  for  the  carriage  of  petroleum  products  from 
the  property  to  the  wharf  was,  at  the  date  of  the  alleged 
breach,  of  the  fair  market  value  of  $50,000  or  more,  then 
the  plaintiff  can  not  recover  in  damages  for  a  breach  of 
said  contract.” 

Defendant’s  No.  2: 

“The  jury  are  instructed  as  a  matter  of  law  that  if  the 
plaintiff  has  failed  to  prove  to  your  satisfaction  by  a 

1091  fair  preponderance  of  the  evidence  that  the  defend¬ 
ant  expressly  refused  to  go  through  with  the  con¬ 
tract,  then  your  verdict  must  be  for  the  defendant.” 
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Defendant’s  No.  3 : 

“The  jury  are  instructed  as  a  matter  of  law  that  the  de¬ 
fendant  should  not  be  compelled  to  take  anything  less  than 
what  he  contracted  for,  and  the  burden  of  proof  is  upon  the 
plaintiff  to  show  that  the  plaintiff  had  the  certain  means  to 
deliver  the  property  described  in  the  contract  of  May  31, 
1935,  with  good  title,  with  wharfage  facilities,  and  the  privi¬ 
lege  of  running  a  pipeline  from  said  wharf  to  the  property. 
It  is  not  enough  for  the  plaintiff  to  show  that  it  was  possible 
to  make  delivery  of  the  property  in  accordance  with  the 
above  provisions,  or  even  probable  that  it  could  have  made 
delivery  of  the  property  with  the  above  conditions,  but  you 
must  be  satisfied  by  a  fair  preponderance  of  the  evidence 
that  the  plaintiff  had  certain  means  of  doing  so,  otherwise 
your  verdict  must  be  for  the  defendant.” 

Defendant’s  No.  4: 

“The  jury  are  instructed  that  under  the  contract  be¬ 
tween  the  plaintiff  and  the  defendant,  The  Decatur  Cor¬ 
poration  was  required,  among  other  things,  to  deliver 
Lots  10,  12  to  18,  and  parts  of  Lots  19  and  20  in  fee  simple 
and  clear  of  encumbrances.  It  is  admitted  that  at  the 
time  of  the  making  of  the  contract  and  continuing  through 
January,  1936,  the  plaintiff  was  not  the  owner  of 
1092  parts  of  Lots  19  and  20,  but  they  were  owned  by  the 
railroad  company,  and  as  to  the  remaining  property 
it  was  subject  to  a  first  deed  of  trust  held  by  the  National 
Savings  Trust  Company  in  the  amount  of  $15,000,  plus 
interest,  a  second  trust  in  the  amount  of  $8,000,  plus  in¬ 
terest,  and  certain  taxes  and  tax  sales.  The  burden  is  upon 
the  plaintiff  in  connection  with  the  existence  of  these  trusts 
and  the  acquisition  of  the  railroad  property  for  the  plain¬ 
tiff  to  prove  that  it  had  the  certain  means  of  acquiring  a 
good  title,  free  and  clear  of  encumbrances  and  conditions 
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to  the  railroad  property,  and  to  discharge  the  liens  and 
trusts  on  the  remaining  property.  If  the  plaintiff  fails 
to  prove  to  your  satisfaction  by  a  fair  preponderance  of 
the  evidence  that  it  had  the  ability  to  pay  for  the  railroad 
property  and  the  ability  to  discharge  these  other  obliga¬ 
tions  above  mentioned,  then  the  plaintiff  was  not  able  to 
perform  its  contract  and  your  verdict  must  be  for  the 
defendant.  In  determining  whether  the  plaintiff  was  able 
to  pay  for  the  railroad  property  and  to  discharge  the  con¬ 
ditions  above  mentioned  you  must  disregard  the  cash  or 
benefit  which  the  plaintiff  would  derive  from  the  defendant 
Friedman  through  the  defendant’s  performance  of  his  con¬ 
tract.  In  other  words,  the  plaintiff  must  show  that  it  had 
the  independent  ability  to  perform  its  contract  by  means 
other  than  the  cash  and  mortgage  which  were  to  come  from 
the  defendant.” 

Defendant’s  prayer  No.  6: 

1093  “The  jury  are  instructed  as  a  matter  of  law  that  it 
was  not  incumbent  upon  the  defendant  to  furnish 
formal  the  plans  or  drawings  to  enable  the  plaintiff  to  apply 
for  a  permit  or  for  a  lease  in  connection  with  any  of  the 
facilities  which  the  plaintiff  was  required  to  obtain  or  make 
available  under  its  contract  with  Mr.  Friedman,  but  he  had 
the  right  to  sit  back  and  wait  for  the  plaintiff  to  tender  the 
property  with  all  of  the  facilities  required  under  the  con¬ 
tract  before  it  was  incumbent  upon  the  defendant  to  pay 
the  purchase  price.  And  if  you  find  from  the  evidence  that 
the  plaintiff  was  unable  to  obtain  any  of  the  facilities  re¬ 
quired  by  it  to  obtain  under  the  contract  because  the  de¬ 
fendant  failed  to  furnish  drawings  in  connection  therewith, 
then  your  verdict  must  nevertheless  be  for  the  defendant; 
because  he  was  under  no  duty  to  furnish  these  to  the  plain¬ 
tiff.” 
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Defendant’s  No.  7 : 

“The  jury  are  instructed  as  a  matter  of  law  that  the 
location  of  a  wharf  was  only  one  incident  of  the  require¬ 
ment  imposed  upon  the  plaintiff  with  reference  to  its  per¬ 
formance  of  the  contract,  and  that  before  application  would 
be  made  for  a  permit  to  erect  a  wharf  it  was  necessary  to 
obtain  control  of  waterfront  property  to  which  the  wharf 
would  abut,  and  if  you  find  from  the  evidence  that  the  plain¬ 
tiff  was  unable  to  obtain  control  of  waterfront  property  or 
wharfage  facilities  irrespective  of  the  cause  for  its 

1094  failure,  then  your  verdict  must  be  for  the  defend¬ 
ant.” 

•  •  •  •  • 

The  Court:  Members  of  the  jury,  you  will  retire,  elect 
your  foreman  and  deliberate  upon  your  verdict. 

( Whereupon,  at  3 :55  o  ’clock  p.  m.,  the  jury  retired  to  the 
jury  room  to  deliberate  upon  its  verdict.) 

(Thereupon,  at  4:53  o’clock  p.  m.,  the  jury  was 

1095  returned  into  the  court  room  and,  in  the  presence  of 
the  Court  and  counsel  the  following  occurred) : 

The  Clerk:  Mr.  Foreman,  has  the  jury  agreed  upon  a 
verdict ? 

The  Foreman:  We  have. 

The  Clerk:  Do  you  find  for  the  plaintiff  or  for  the  de¬ 
fendant? 

The  Foreman:  For  the  plaintiff. 

The  Clerk :  In  what  amount  ? 

The  Foreman :  The  market  value  of  60  cents  per  square 
foot  for  the  total  amount  as  of  January,  1936. 

The  Court :  Members  of  the  jury,  you  will  have  to  return 
and  bring  in  a  verdict  for  a  certain  amount  of  money. 

The  Foreman:  We  did  not  know  the  actual  amount  of 
square  feet  in  the  lot.  We  did  arrive  at  a  verdict  of  $13,400 
for  61,000  square  feet. 
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The  Court :  You  will  have  to  return  and  bring  in  a  ver¬ 
dict  for  a  certain  amount  of  money  in  this  case. 

Mr.  Schwartz:  May  I  approach  the  bench? 

The  Court :  Before  the  jury  goes  out,  you  mean? 

Mr.  Schwartz:  Yes,  your  Honor. 

The  Court:  Come  to  the  bench. 

(Thereupon  counsel  approached  the  bench,  and  the  fol¬ 
lowing  occurred  without  the  hearing  of  the  jury) : 

Mr.  Schwartz:  I  object  to  the  jury  being  returned 
1096  to  the  jury  room  for  further  consideration  of  the 
case,  upon  the  ground  that  the  foreman  stated  that 
they  did  not  know  how  many  square  feet  w*ere  in  the  prop¬ 
erty  and  that  consequently  their  verdict  would  necessarily 
have  to  be  speculative  concerning  that  phase  of  it. 

The  Court :  You  mean  you  want  to  take  the  verdict  as  is? 

Mr.  Schwartz:  I  don’t  think  there  is  any  proper  verdict. 

The  Court:  Then  you  don’t  want  to  take  it  as  is? 

Mr.  Schwartz:  No,  sir. 

The  Court :  Very  well;  I  will  overrule  your  motion. 

Mr.  Schwartz:  Very  well. 

(Thereupon  counsel  returned  to  the  trial  table,  and  the 
following  occurred  within  the  hearing  of  the  jury) : 

The  Court :  You  will  return  and  bring  in  a  verdict  for  a| 
certain  amount  of  money  under  the  instructions  I  have) 
given  you. 

(Thereupon,  at  5  o’clock  p.  m.,  the  jury  retired  to  resumq 
their  deliberation  upon  their  verdict.) 

(Thereupon,  at  5:08  o’clock  p.  m.,  the  jury  was  returned 
to  the  court  room  and,  in  the  presence  of  the  Court  and 
counsel  for  plaintiff  and  counsel  for  the  defendant,  the  fol¬ 
lowing  occurred) : 

The  Clerk:  Mr.  Foreman,  have  you  reached  a  verdict? 

The  Foreman:  We  have. 

The  Clerk:  How  do  you  find? 
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The  Foreman :  We  find  for  the  plaintiff  in  the  sum 
1097  of  $13,400. 

The  Clerk:  Members  of  the  jury,  your  foreman 
says  you  find  for  the  plaintiff  in  the  sum  of  $13,400 ;  is  this 
your  verdict  ? 

The  Jury :  It  is. 

•  #  •  •  • 


1099  Verdict  and  Judgment  for  Plaintiff. 

Book  27  Page  294. 

IN  THE 

DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 
THE  DISTRICT  OF  COLUMBIA. 

Law 

Civil  No.  90259. 


The  Decatur  Corporation,  a  corporation,  Plaintiff, 

vs. 

Benjamin  D.  Friedman,  Defendant. 


VERDICT  AND  JUDGMENT. 


This  cause  having  come  on  for  hearing  on  the  15th  day 
of  May,  1941,  before  the  Court  and  a  jury  of  good  and  law¬ 
ful  persons  of  this  district,  to  wit: 


John  C.  Varner 
John  W.  Drew 
Harry  B.  Spicer 
Henry  C.  Carter 
Bernard  J.  McLarney 
Mary  R.  Windsor 


Harry  M.  Ambrose 
Malcolm  S.  Beaton 
William  II.  Inman 
Gordon  H.  Moran 
Harley  P.  Evans. 
Edith  P.  Swanson 
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who.,  after  having  been  duly  sworn  to  well  and  truly  try 
the  issues  between  The  Decatur  Corporation,  a  corporation 
plaintiff  and  Benjamin  D.  Friedman,  defendant,  and  after 
this  cause  is  heard  and  given  to  the  jury  in  charge,  they 
upon  their  oath  say  this  28th  day  of  May,  1941,  that  they 
find  the  issues  aforesaid  in  favor  of  the  plaintiff  and  that 
the  money  payable  to  him  by  the  defendant  by  reason  of 
the  premises  is  the  sum  of  Thirteen  Thousand  Four  Hun¬ 
dred  Dollars. 

WHEREFORE,  it  is  adjudged  that  said  plaintiff  re¬ 
cover  of  the  said  defendant  the  sum  of  Thirteen  Thousand 
Four  Hundred  Dollars,  together  with  costs. 

CHARLES  E.  STEWART, 
Clerk , 

By  JEORGET  WATTS, 

Assistant  Clerk . 

By  direction  of 
Justice  Pine. 


1100  Motion  for  New  Trial. 

(Filed  June  5,  1941.) 

Now  comes  the  defendant,  Benjamin  D.  Friedman,  and 
moves  the  court  to  vacate  and  set  aside  the  verdict  of  the 
jury  and  judgment  entered  thereon  and  to  enter  a  judg¬ 
ment  for  the  defendant  in  accordance  with  the  motion  of 
the  defendant  for  a  directed  verdict  made  by  the  defendant 
at  the  close  of  all  the  evidence  or  in  the  alternative  to  grant 
to  the  defendant  a  new  trial.  Among  the  grounds  to  be 
argued  in  support  of  the  aforegoing  motion  are  the  fol¬ 
lowing  : 

1.  The  court  erred  in  permitting  the  witnesses  Penny- 
baker  and  Lambert  to  testify  over  the  objection  of  the  de¬ 
fendant  concerning  efforts  to  obtain  another  purchaser. 
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2.  The  court  erred  in  permitting  the  witnesses  Lambert 
and  Pennybaker  to  testify  over  the  objection  of  the  defend¬ 
ant  concerning  conversation  with  the  witness  Schmitt  and 
other  governmental  officials. 

3.  The  court  erred  in  refusing  to  direct  a  verdict  for 
the  defendant. 

4.  The  court  erred  in  denying  the  defendant's  motion 
for  a  directed  verdict. 

5.  That  there  was  no  substantial  evidence  to  sustain 
the  verdict. 

1101  6.  The  court  erred  in  submitting  the  issues  to  the 

jury. 

7  The  court  erred  in  denying  defendant’s  prayer  No.  5. 

8.  The  verdict  of  the  jury  was  contrary  to  the  evidence. 

9.  The  verdict  of  the  jury  was  contrary  to  the  weight  of 
the  evidence. 

10.  The  verdict  of  the  jury  was  contrary  to  law. 

11.  The  verdict  of  the  jury  was  grossly  excessive  and 
manifested  prejudice. 

12.  The  argument  of  plainpff’s  counsel  to  the  jury  that 
the  property  sold  for  less  prejudiced  the  jury  and  the  jury 
manifestly  disregarded  the  court’s  admonition  in  relation 
thereto. 

13.  The  court  erred  in  admitting  in  evidence  corre¬ 
spondence  in  relation  to  procuring  the  legislation  dealing 
with  pipe  lines. 

14.  And  for  other  grounds  to  be  argued  orally  at  the 
hearing  of  the  aforesaid  motion. 

ALFRED  M.  SCHWARTZ, 

643  Munsey  Building, 

Attorney  for  Defendant. 

Service  of  a  copy  of  the  aforegoing  motion  acknowledged 
this  4th  day  of  June,  1941. 

WARREN  E.  MAOEE, 

Attorney  for  Plaintiff. 
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1102  Memorandum  Opinion. 

(Filed  July  7,  1941.) 

Defendant  has  moved  the  court  to  vacate  the  verdict  of 
the  jury  and  judgment  entered  thereon  in  favor  of  plaintiff 
and  to  enter  judgment  for  defendant  in  accordance  with 
the  motion  of  defendant  for  a  directed  verdict  made  by 
defendant  at  the  close  of  all  the  evidence  or  in  the  alterna¬ 
tive  to  grant  a  new  trial. 

°  I 

MOTION  FOR  JUDGMENT  FOR  DEFENDANT. 

This  action  grows  out  of  an  agreement  entered  into  on  \ 
May  31,  1935  between  plaintiff  and  defendant  by  the  terms 
of  which  plaintiff  agreed  to  sell  and  defendant  agreed  to  buy 
for  a  stipulated  consideration  certain  lots  and  parts  of  lots 
in  Sq.  1067.  The  property  in  question  is  located  a  short 
distance  from  the  Anacostia  River  between  the  Anacostia  j 
Bridge  and  the  Pennsylvania  Avenue  Bridge.  It  is  bounded 
by  14th  Street  on  the  west,  L.  Street  on  the  north  and  15th 
Street  on  the  east  and  the  P.  B.  &  W.  R.  R.  on  the  south  in 
Southeast  Washington. 

The  agreement  between  the  parties  further  provid- 

1103  ed  that  it  was  to  be  “null  and  void  in  the  event  that 
the  property  is  not  made  available  for  industrial  use 

or  in  the  event  the  party  of  the  second  part  (plaintiff)  is 
unable  to  obtain  wharfage  facilities  and  the  privilege  of 
running  a  pipe  line  from  said  wharf  to  the  property  afore¬ 
said.” 

It  was  the  intention  of  the  parties  that  the  wharfage 
facilities,  referred  to  in  the  agreement,  were  those  incident 
to  the  mooring  of  vessels  transporting  petroleum  or  its 
products  at  a  wharf  to  be  erected,  and  the  discharge  of  their 
cargo  at  the  wharf  into  a  pipe  line  for  delivery  to  storage 
umks  to  be  erected  on  the  land.  The  plaintiff  contended 
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that  it  was  ready  and  able  to  perform  its  part  of  the  agree¬ 
ment,  but  that  defendant  refused  to  perform.  Defendant 
contended  on  the  other  hand  that  he  was  ready  and  able 
to  perform,  but  that  plaintiff  was  not. 

In  considering  defendant’s  motion  for  a  directed  ver¬ 
dict  the  court  must  construe  the  evidence  most  favorably 
to  the  plaintiff  and  give  the  plaintiff  the  full  effect  of  every 
legitimate  inference  therefrom.  If  then,  upon  the  evidence, 
so  considered,  reasonable  men  might  differ,  the  motion 
should  not  be  granted.  On  the  other  hand,  if  no  reasonable 
man  could  reach  a  verdict  in  favor  of  plaintiff,  the  motion 
should  be  granted.1 

Defendant,  in  support  of  the  motion  for  judgment,  con¬ 
tends  that  there  was  not  sufficient  evidence  to  justify  sub¬ 
mission  to  the  jury  the  question  of  plaintiff’s  ability  to  ob¬ 
tain  wharfage  facilities  and  the  privilege  of  running  pipe 
lines.  It  is  not  contended  by  defendant  that  the  zoning  re¬ 
quirement  of  the  agreement  was  not  complied  with,  inas¬ 
much  as  the  zoning  of  Sq.  1067  was  changed  to  an  in- 
1104  dustrial  area  shortly  after  the  date  of  the  agreement. 
(Plaintiff’s  Exhibit  No.  2.) 

Following  is  a  resume  of  the  evidence  on  the  question  of 
plaintiff’s  ability  to  obtain  wharfage  facilities  and  the  priv¬ 
ilege  of  running  a  pipe  line  as  stipulated  in  the  agreement. 

Congress  under  date  of  August  27,  1933  passed  on  act 
authorizing  the  Commissioners  of  the  District  of  Columbia 
to  grant  permission  to  the  plaintiff  and  its  assigns  to  lay 
down  not  more  than  five  pipe  lines  from  a  point  within  Sq. 

’Best  v.  D.  C.  291  U.  S.  411,  415. 

Gunning  v.  Cooley,  2S1  U.  S.  91,  94. 

Jackson  v.  Capital  Traction  Co.,  69  App.  D.  C.  147,  148. 

Boazc  v.  Windridge  &  Handy,  70  App.  D.  C.  24. 

U.  S.  v.  Ingalls,  114  F.  (2d)  839,  840. 

Karlson  v.  U.  S..  82  F.  (2d)  330,  336. 

F.  T.  Dooley  Lumber  Co.  v.  U.  S.,  63  F  (2d)  384,  388 
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1067  through  15th  Street,  S.  E.,  to  the  pierhead  line  of  the 
Anacostia  River.  (Plaintiff’s  Exhibit  No.  3.) 

Before  this  act  was  passed,  and  under  date  of  July  6, 
1935,  the  Commissioners  of  the  District  of  Columbia,  in 
reporting  to  the  Chairman  of  the  House  District  Committee, 
determined  that  they  had  “no  objection  to  a  reasonable  use 
of  15th  Street,  S.  E.,  for  the  purpose  of  providing  pipe  lines 
from  the  Potomac  River  to  Sq.  1067”  and  advised  the 
Chairman  “that  legislation  authorizing  erection  of  a  wharf 
at  the  end  of  15th  Street  is  unnecessary  as  this  matter  can 
be  handled  under  existing  law  by  the  issuance  of  revocable 
permits”.  (Plaintiff’s  Exhibit  No.  31.) 

Under  date  of  July  15,  1935  the  National  Capital  Park 
and  Planning  Commission2  determined  that  it  “had  no  ob¬ 
jection  to  the  granting  of  a  least  to  extend  pipe  lines  from 
Sq.  1067  to  the  Anacostia  River  and  the  erection  of  a  wharf 
and  other  river  facilities  in  connection  therewith  provided 
these  facilities  conform  to  the  plans  of  the  Commissioners 
for  the  development  of  this  area.”  (Plaintiff’s  Exhibits 
Nos.  15  and  30.) 

1105  The  Coordinating  Committee,  National  Capital 
Park  and  Planning  Commission,  on  which  officials  of 
the  Government  of  the  District  of  Columbia  and  the  United 
States  Engineers  Office  are  represented,  under  date  of  June 
25,  1935,  at  its  247th  meeting,  determined  that  the  utiliza¬ 
tion  of  the  foot  of  15th  Street  at  the  Anacostia  River  for 
wharf  facilities  was  agreeable  to  the  Committee.  (Plain¬ 
tiff’s  Exhibit  No.  32.) 

The  evidence  further  showed  a  willingness  on  the  part  of 
the  United  States  Engineers  Office  to  issue  a  permit  for  a 
wharf  in  the  Anacostia  River  adjacent  to  the  foot  of  15th 

’This  Commission  is  charged  with  the  duty  of  preparing,  developing  and 
maintaining  a  comprehensive,  consistent  and  coordinated  plan  for  the  national 
capital  and  its  environs,  including  waterfronts.  (Act  of  Congress  approved 
June  6,  1924,  as  amended,  T.  40,  sec.  71,  U.  S.  C.  A.) 


498 


Street  (testimony  of  witness  Schmitt).  It  is  true  that  part 
of  15th  Street  adjacent  to  the  Anacostia  River,  which  is  an 
unimproved  street,  previously  had  been  leased  to  the  Wash¬ 
ington  Yacht  Club  by  the  Chief  of  Engineers,  U.  S.  Army, 
with  the  consent  of  the  District  of  Columbia,  the  lease  being 
revocable  in  thirty  days,  but  it  might  reasonably  be  infer¬ 
red  from  the  evidence  that  this  revocable  lease  presented 
no  obstacle  in  view  of  the  Congressional  action,  supra,  and 
the  attitude  of  the  government  agencies  above  expressed  to 
the  utilization  of  the  terminus  of  15th  Street  (which  was  a 
GVo  foot  sea  wall)  to  which  a  wharf  might  be  annexed  and 
to  the  utilization  of  15th  Street  for  access  to  the  wharf. 

With  respect  to  both  the  pipe  line  and  the  wharf  facili¬ 
ties,  plaintiff  offered  evidence,  which  was  disputed  by  the 
defendant,  that  it  did  not  go  further  and  actually  obtain  the 
privilege  of  running  the  pipe  line  and  did  not  obtain  the 
permit  for  the  construction  of  a  wharf  and  a  lease  of  that 
part  of  the  mainland  which  would  adjoin  the  proposed 
wharf  because  the  defendant  notified  the  plaintiff  that  he 
would  not  or  could  not  go  through  with  the  contract  and 
would  not  submit  plans  requisite  for  the  construction  work 
required,  thereby  frustrating  the  plaintiff  from  making  a 
showing,  in  the  form  of  actual  permits  issued,  of  uncontro¬ 
vertible  ability  to  obtain  wharfage  facilities  and  the 
1106  privilege  of  running  a  pipe  line  from  the  wharf  to  the 
property  involved. 

In  view  of  the  foregoing  evidence  and  the  inferences 
legitimately  deducible  therefrom,  I  am  of  the  opinion  that 
reasonable  men  might  differ  as  to  whether  the  plaintiff  had 
the  ability  to  “obtain  wharfage  facilities  and  the  privilege 
of  running  a  pipe  line”  as  stipulated  by  the  agreement, 
and,  under  those  circumstances  this  question  was  one  for 
the  jury,  provided  the  Government  agencies  had  the  legal 
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authority  to  make  the  decisions  or  commitments  above  set 
forth. 

The  Act  of  Congress,  supra,  authorized  the  Commission¬ 
ers  of  the  District  of  Columbia  to  grant  permission  to  the 
plaintiff  and  its  assigns  to  lay  down  pipe  lines  for  the 
carriage  of  petroleum  and  its  products  from  Sq.  1087  “in 
and  through  Fifteenth  Street,  Southeast  due  south  to  the 
pier  head  line  of  the  Anaeostia  River.’ ’  This  contemplates 
tiie  utilization  of  15th  Street  to  its  terminus  and  beyond  into 
the  river  to  the  pier  head  line  and  contemplates  a  wharf. 

The  fee  title  to  this  part  of  15th  Street  is  in  the  United 
States  (Morris  v.  U.  S.,  174  U.  S.  196).  It  is  stipulated  that 
the  Anaeostia  River  at  this  point  is  a  navigable  river. 

The  act  of  Congress  approved  July  1,  1898  (30  Stat.  570, 
40  U.  S.  C.  A.  60)  vested  jurisdiction  and  control  of  the 
street  parking  in  the  streets  and  avenues  in  the  District  of 
Columbia  in  the  Commissioners  of  the  District  of  Columbia. 

The  act  of  Congress  approved  March  3,  1899  (30  Stat. 
1377,  1378,  40  U.  S.  C.  A.  107,  108,  T.  20,  sec.  1579  D.  C. 
Code  1929)  vests  in  the  District  Commissioners  exclusive 
charge  and  control  of  all  wharf  property  belonging  to  the 
United  States  within  the  District  of  Columbia  within  the 
pier  lines  and  authorizes  the  Commissioners  of  the  Dis- 
t  rict  of  Columbia  and  the  Chief  of  Engineers  to  make  regu¬ 
lations  in  regard  to  building  wharves  and  the  rental 
1107  thereof,  the  rents  collected  to  be  covered  into  the 
Treasury,  one-half  to  be  placed  to  the  credit  of  the 
L’nited  States  and  one-half  to  the  credit  of  the  District  of 
Columbia. 

Section  10  of  the  Act  approved  March  3,  1899  (30  Stat. 
1151,  35  U.  S.  C.  A.  403)  prohibits  the  building  of  any  wharf 
in  any  navigable  river  except  on  plans  reconnnended  by  the 
Chief  of  Engineers  and  authorized  by  the  Secretary  of  War. 
The  information  circular  issued  by  the  War  Department  in 
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respect  of  applications  for  permits  for  construction  work  in 
navigable  waters,  including  wharves,  provides  that  appli¬ 
cations  for  permits  may  be  addressed  to  the  Secretary  of 
War,  but  will  receive  equal  attention  if  addressed  to  the 
District  Engineer  in  charge  of  the  District  in  which  the 
work  lies,  and  that  such  officers  have  general  authority  to 
issue  permits  for  certain  classes  of  work.  It  further  sug¬ 
gests  that  the  desired  permit  will  be  more  quickly  secured 
by  sending  the  application  directly  to  the  District  Engineer 
than  by  any  other  way.  (Plaintiff’s  Exhibit  Xo.  13.) 

From  the  foregoing  I  am  of  the  opinion  that  legal  au¬ 
thority  was  not  lacking  for  the  decisions  or  the  commitments 
of  the  government  agencies  herein  above  set  forth. 

Defendant  in  support  of  the  motion  for  judgment  also 
contends  that  there  was  not  sufficient  evidence  to  justify 
submission  to  the  jury  the  question  of  plaintiff’s  ability  to 
deliver  good  title  to  the  land  plaintiff  agreed  to  convey. 

Plaintiff  was  the  owner  in  fee  simple  of  lots  10  and  12 
to  18  in  Sq.  1067  subject  to  two  deeds  of  trust  and  certain 
unpaid  taxes.  There  was  testimony  that  arrangements  had 
been  made  to  release  the  second  trust  and  that  money  was 
available  to  pay  off  the  first  trust  and  taxes.  Both  trust 
and  taxes  could  have  been  paid  if  money  was  available  for 
such  purposes. 

The  balance  of  the  property  in  question  involved  in  the 
agreement  are  parts  of  lots  19  and  20  in  Sq.  1067  lying 
1108  north  of  the  railroad  tracks,  title  to  which  was  vested 
in  the  P.  B.  &  W.  Railroad  Company  subject  to  two 
general  mortgages  and  a  possibility  of  reverter  as  to  a  part 
of  one  lot. 

Plaintiff  entered  into  an  agreement  with  the  railroad 
company  in  the  form  of  a  letter  offering  to  purchase  such 
parts  of  lots  19  and  20  in  Sq.  1067  at  a  price  of  $6300  net  to 
the  railroad  company  and  an  acceptance  of  the  offer  by  the 
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railroad  company.  The  possibility  of  reverter  was  cleared 
up  by  a  quitclaim  deed  obtained  by  plaintiff.  Release  of  the 
general  mortgages  was  agreed  to. 

The  defendant  contends  however,  that  the  offer  and  ac¬ 
ceptance  were  subject  to  certain  conditions,  namely  that  the 
railroad  company  was  not  to  be  liable  to  provide  lateral 
support  for  any  part  of  the  surface  of  the  land  conveyed; 
that  the  grantee  was  obligated  to  use  diligence  to  prevent 
the  drainage  of  water  from  the  land  conveyed  onto  the  land 
of  the  railroad  company,  and  that  the  railroad  was  not  liable 
to  construct  any  fence  between  the  land  granted  and  the  land 
of  the  railroad  adjoining  on  the  south. 

The  offer  to  purchase  referred  to  the  land  as  the  parts  of 
lots  19  and  20  described  in  a  tentative  deed  drawn  up  by 
the  railroad  company  a  long  time  previously  in  connec¬ 
tion  with  a  cancelled  contract  between  the  Decatur  Corpo¬ 
ration  and  the  railroad  company  for  the  acquisition  of  the 
sarnie  property  and  in  that  deed  there  were  conditions  of 
the  character  mentioned.  Also,  the  deed  actually  delivered 
to  the  plaintiff  in  February,  1936  at  the  time  the  property 
was  sold  to  a  third  party,  after  the  alleged  default  by  the 
defendant,  contained  such  conditions.  However,  I  cannot 
subscribe  to  the  view  that  the  offer  to  purchase  which,  for  a 
short  description,  simply  stated  that  “the  parts  of  lots 
19  and  20  to  be  bought  include  the  land  described  in  the 
last  tentative  deed  drawn  up  by  the  railroad  corn- 
1109  panv,”  and  its  acceptance  by  the  railroad,  constituted 
a  contract  containing  such  conditions.  Instead,  I  am 
of  the  opinion  that  the  reference  in  the  offer  of  the  last 
tentative  deed  is  merely  for  the  purpose  of  identification  of 
the  land  and  to  avoid  the  necessity  for  a  detailed  metes  and 
bounds  description  partly  covering  two  legal  size  pages  of 
single  spaced  typewriting  in  a  letter  making  an  offer  to 
purchase.  In  other  words,  I  believe  the  reference  to  the 
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last  tentative  deed  was  a  convenient  method  of  referring 
to  the  property  in  question. 

Furthermore,  the  fact  that  the  deed,  as  finally  delivered, 
contained  such  conditions  is  not  persuasive,  in  that  the  third 
party  purchasing  from  plaintiff  may  not  have  objected  to 
them. 

There  is  no  evidence  that  defendant  refused  to  settle 
because  of  those  conditions.  Instead  there  was  testimony 
that  he  took  little  interest  in  the  matter  except  to  obtain 
more  time  in  an  attempt  to  consummate  a  deal  of  his  own 
with  an  oil  company  in  connection  with  the  property,  con¬ 
summation  of  which,  according  to  such  testimony,  was  de¬ 
terminative  of  -whether  he  would  perform  his  agreement 
with  the  plaintiff. 

In  these  circumstances,  I  cannot  agree  with  the  defend¬ 
ant’s  contention  that  there  was  not  sufficient  evidence  to 
justify  submission  to  the  jury  the  question  of  plaintiff’s 
ability  to  deliver  good  title  to  the  land  plaintiff  agreed  to 
convey. 

Neither  is  there  merit  to  the  contention  of  defendant 
that  failure  to  make  a  tender  of  a  deed  is  fatal  to  plaintiff’s 
case  as  a  matter  of  law.  Such  an  act  is  unnecessary  where 
the  vendee  announces  his  unwillingness  to  perform  on  a 
ground  untenable  in  law  and  the  vendor  has  certain  means 
of  procuring  that  which  he  contracted  to  deliver.3  Plain¬ 
tiff  offered  evidence  to  this  effect,  which  was  disputed  by 
defendant,  and  the  question  therefore  became  one  for  the 
jury’s  determination  under  appropriate  instructions.  De¬ 
fendant  makes  no  contention  that  the  instructions 
1110  were  erroneous  in  this  regard. 

The  motion  for  judgment  in  accordance  with  the 
motion  of  defendant  for  a  directed  verdict  at  the  close  of 
all  the  evidence  is  accordingly  denied. 

’Hazleton  v.  Le  Due,  10  App.  D.  C.  379. 

Bruffy  v.  Baker,  69  App.  D.  C.  266,  100  F.  (2d)  439. 

Brown  v.  Lee,  192  Fed.  817. 


MOTION  FOR  NEW  TRIAL. 


In  support  of  this  motion  defendant  asserts  as  error  the 
denial  by  the  court  of  his  Prayer  No.  5  to  the  effect  that 
the  jury  are  instructed  as  a  miatter  of  law  that  neither 
the  Secretary  of  War  nor  any  governmental  agency  under 

the  Secretary  of  War  nor  the  District  of  Columbia  nor  the 

•* 

Commissioners  thereof  were  empowered  to  lease  15th  Street, 
S.  E.  at  the  water  front  to  the  plaintiff  nor  empowered  to 
lease  the  same  for  private  purposes  inasmuch  as  15th 
Street,  S.  E.  at  the  water  front  is  a  public  street.  In  view 
of  what  has  been  said  under  the  heading  “Motion  for  Judg¬ 
ment”,  I  am  of  the  opinion  that  no  error  was  committed  in 
refusing  this  prayer. 

I  find  no  error  in  permitting  the  witness  Lambert  to  tes¬ 
tify  concerning  the  commitments  made  bv  the  witness 
Schmitt.  Mr.  Lambert  was  attorney  for  the  plaintiff  in  this 
transaction.  Plaintiff  was  under  obligation  to  obtain  wharf¬ 
age  facilities.  The  Washington  District  of  the  United 
States  Engineers  Office  was  one  of  the  government  agencies 
from  which  wharfage  facilities  were  to  be  obtained.  Mr. 
Schmitt  was  the  principal  engineer  in  the  Washington  Dis¬ 
trict  of  the  United  States  Engineers  Office.  Whether  plain¬ 
tiff  was  able  to  obtain  wharfage  facilities  was  one  of  the 
issues  of  the  case.  What  the  plaintiff  acting  through  Mr. 
Lambert,  obtained  from  the  United  States  Engineers  Office 
was  pertinent.  Mr.  Lambert’s  testimony  of  what  he,  act¬ 
ing  for  the  plaintiff  had  obtained  from  the  Engineer’s  Of¬ 
fice  in  the  way  of  wharfage  facilities  was  admissible. 

1111  I  have  considered  the  other  points  set  forth  in 
the  motion  for  a  new  trial  and  do  not  find  that  they 
justify  the  granting  of  this  motion. 

The  motion  for  a  new  trial  is  accordingly  denied. 

DAVID  A.  PINE, 

Associate  Justice. 


July  7,  1941. 
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1118  Points  on  Appeal. 

(Filed  Nov.  14, 1941.) 

Among  the  errors  by  the  court  to  be  argued  on  appeal 
are  the  following: 

1.  Order  overruling  demurrer  to  third  count  of  declara¬ 
tion  and  denying  motion  to  make  second  and  third  counts 
more  definite  and  certain. 

2.  Admitting  in  evidence  Plaintiff’s  Exhibit  No.  15. 

3.  In  overruling  objection  to  questions  to  witness 
Schmitt  concerning  willingness  of  department  to  issue  per¬ 
mit  for  use  for  wharfage  facilities  and  granting  of  lease  to 
plaintiff. 

4.  In  overruling  objection  to  question  to  defendant 
Friedman  concerning  negotiations  with  oil  company. 

5.  In  overruling  objection  to  question  to  defendant 
Friedman  concerning  his  testimony  by  deposition. 

6.  In  overruling  objection  to  questions  to  witness  Letz- 
kus  concerning  negotiations  with  oil  companies. 

7.  In  sustaining  objection  to  questions  to  witness  Letz- 
kus  concerning  conversations  with  Mr.  Pennebaker  con¬ 
cerning  abilit  of  the  plaintiff  to  deliver  w’aterfront  prop¬ 
erty  or  wharfage  facilities. 

8.  In  overruling  objections  to  questions  to  witness  Lam¬ 
bert  and  testimony  of  witness  Lambert  pertaining  to  con¬ 
versations  with  witness  Schmitt  and  with  Mr.  Nolte. 

1119  9.  In  overruling  objection  to  questions  and  testi¬ 
mony  of  witness  Lambert  concerning  conversations 

with  defendant  Friedman,  as  to  the  resale  or  efforts  to  sell 
the  property. 

10.  In  overruling  objection  to  questions  to  witness  Lam¬ 
bert  and  his  testimony  concerning  the  efforts  to  resell  the 
property. 
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11.  In  overruling  the  objection  to  questions  to  witness 
Nolte  and  his  testimony  in  relation  to  Plaintiff’s  Exhibits 
Nos.  30,  32  and  33,  and  their  admission  in  evidence. 

12.  In  overruling  the  objection  to  the  question  to  the 
witness  Savage  concerning  efforts  to  sell  the  property. 

13.  In  overruling  the  objection  to,  and  admitting  in 
evidence  Plaintiff’s  Exhibit  No.  31. 

14.  In  denying  motion  for  directed  verdict  for  the  de¬ 
fendant. 

15.  In  refusing  to  grant  defendant’s  requested  Prayer 
No.  5. 

16.  In  denying  the  defendant’s  motion  for  a  judgment, 
notwithstanding  the  jury’s  verdict. 

17.  In  denying  defendant’s  motion  for  a  new  trial. 

ALFRED  M.  SCHWARTZ, 

1106  Vermont  Avenue,  N.  W., 
Washington,  D.  C., 

Attorney  for  Defendant  Friedman. 

Service  of  a  copy  of  the  foregoing  Points  on  Appeal 
acknowledged  this  14th  day  of  November,  1941. 

WARREN  E.  MAGEE, 
Attorney  for  Plamtiff. 
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IN  THE 


United  States  Court  of  Appeals  for  the 
District  of  Columbia 


No.  8066 


BENJAMIN  D.  FRIEDMAN,  7616  Fourteenth  St.,  N.  W., 
Washington,  D.  C.,  Appellant, 

vs. 

THE  DECATUR  CORPORATION,  1526  K  Street,  N.  W., 
Washington,  D.  C.,  Appellee. 


ON  APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  DISTRICT  OF  COLUMBIA. 


BRIEF  FOR  APPELLEE. 


COUNTER-STATEMENT  OF  THE  CASE. 

Appellee,  The  Decatur  Corporation,  filed  suit  in  the  Dis¬ 
trict  Court  against  appellant,  Benjamin  D.  Friedman,  for 
damages  for  breach  of  a  written  contract,  under  seal, 
wherein  appellant  agreed  to  buy  and  appellee  to  sell  cer¬ 
tain  real  estate  therein  described.  At  the  trial  appellee  ad- 
mended  its  declaration  without  objection  (Appellant’s  App. 
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1-3,  475,  476).  As  amended,  appellee’s  declaration  alleged 
the  terms  of  the  contract,  the  steps  taken  by  appellee  there¬ 
under  pursuant  to  its  obligations  under  the  contract,  that 
appellee  was  ready,  willing  and  able  to  comply  with  and 
complete  the  terms  of  the  contract  and  so  advised  appel¬ 
lant,  but  that  the  appellant  in,  to-wit,  the  month  of  Janu¬ 
ary,  1936,  did  repudiate  the  contract  and  failed  and  refused 
to  perform  bis  part  thereof,  and  that,  by  reason  of  appel¬ 
lant’s  repudiation,  failure  and  refusal,  appellee  was  dam¬ 
aged  in  the  sum  of  $17,243. 

Appellant’s  only  defense  to  the  declaration  as  amended, 
was  stated  verbally  in  the  record  (Appellant’s  App.  477, 
478),  and  asserted  that  the  amended  declaration  “Does  not 
allege  any  breach  and  does  not  show  any  tender  and  that 
the  plaintiff  has  not  shown  by  the  testimony  certain  means 
of  performance”  (Appellant’s  App.  477).  It  is  significant 
that  in  that  defense  appellant  failed  to  deny  appellee’s 
allegations  that  appellant  repudiated,  failed  and  refused  to 
perform  his  part  of  the  contract. 

By  the  terms  of  the  contract,  dated  May  31,  1935,  appel¬ 
lant  agreed  to  buy  and  appellee  to  sell  lots  10,  12  through 
18  and  parts  of  lots  19  and  20  in  Square  1067  in  Washington, 
D.  C.,  as  per  plat  attached  to  the  contract,  for  the  price 
of  $50,000.  The  contract  further  provided  that  it  was  to 
be  null  and  void  in  the  event  the  property  was  not  made 
available  for  industrial  use  or  if  appellee  was  “unable  to 
obtain  wharfage  facilities  and  the  privilege  of  running  a 
pipe  line  from  the  said  wharf  to  the  property”  (Appellant’s 
App.  13).  At  the  trial  before  a  jury,  which  commenced 
on  May  15,  1941,  and  terminated  May  28,  1941,  appellant 
conceded  that  appellee  had  obtained  a  rezoning  of  the 
property  for  industrial  use.  Appellant  further  conceded 
(Appellant’s  App.  43-44)  that  appellee  was  the  owner  in 
fee  simple  of  Lots  10, 12, 13, 14,  15, 16, 17,  and  18  in  Square 
1067  subject  to  encumbrances  of  record  and  unpaid  taxes. 
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Appellant  also  conceded  that  at  the  date  of  the  contract  the 
Philadelphia,  Baltimore  and  Washington  Railroad  Com¬ 
pany  1  owned  all  of  lots  19  and  20  in  Square  1067,  part  of 
which  was  included  in  the  land  appellee  contracted  to  sell 
to  appellant. 

The  Following  Evidence  Was  Introduced  to  Show  Ap¬ 
pellee  Could  Have  Conveyed  Good  Title.2 

Appellee  employed  Mr.  Stetson  as  its  agent  to  purchase 
from  the  P.  B.  &  W.  R.  R.  Co.  the  parts  of  Lots  19  and  20, 
included  in  the  contract  of  May  31,  1935  (Appellant’s  App. 
52,  187).  Mr.  Stetson,  in  writing,  on  August  30,  1935,  of¬ 
fered  on  behalf  of  appellee  “to  purchase  parts  of  Lots  19 
and  20  in  Square  1067,  at  a  price  of  $6300.00  net  to  the  rail¬ 
road”.  For  description  he  referred  to  a  tentative  deed 
and  wrote,  “The  parts  of  Lots  19  and  20  to  be  bought  in¬ 
clude  the  land  described  in  the  last  tentative  deed  drawn 
up  by  the  railroad  company,  containing,  I  believe,  18,814 
square  feet”  (Appellant’s  App.  60). 

While  appellant’s  counsel  endeavors  to  read  into  ap¬ 
pellee’s  offer  to  purchase,  certain  conditions,  the  un¬ 
disputed  fact  is,  that  the  tentative  deed  was  only  referred  to 
for  a  metes  and  bounds  description  of  the  property  ap¬ 
pellee  offered  to  purchase  (Appellant’s  App.  257-258). 

In  describing  the  intent  of  the  parties,  Mr.  Stetson  tesi- 
fied  (Appellant’s  App.  257) : 

“*  *  *  In  that  letter  (PI.  Ex.  5)  I  had  to  refer 

to  something  that — a  great  big  long  metes  and  bounds 


1  Hereinafter  referred  to  as  the  P.  B.  &  W.  R.  R.  Co. 

2  As  appellant  conceded  that  his  only  defense  was  that  appellee  had 
not  obtained  wharfage  we  submit  that  this  defense  is  purely  an  after¬ 
thought  (Appellant’s  App.  415).  The  trial  court  reached  a  similar  con¬ 
clusion  in  considering  appellant’s  motion  for  a  new  trial  (Appellant’s 
App.  502). 
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description,  and  so  I  referred  to  the  property  as  de¬ 
scribed  in  a  previous  deed  *  *  *” 

*•*#**• 

“I  know  why  I  used  that  language.  I  used  that  to 
describe  the  property  without  going  through  the  metes 
and  bounds  and  have  the  girl  type  another  page,  be¬ 
cause  that  is  what  I  would  have  had  to  do  if  I  described 
it  by  metes  and  bounds.  *  *  *”. 

*#**#*• 

“  *  *  but  that  language  I  used  was  simply  to 

identify  the  property  as  described,  instead  of  the  long 
way.” 

On  September  4,  1935,  the  P.  B.  &  W.  R.  R.  Co.  advised 
appellee  that  all  prior  authority  to  sell  the  property  was 
cancelled  and  it  was  necessary  to  secure  new  authority  to 
sell  (PI.  Ex.  6;  Appellant’s  App.  64).  Thereafter  Mr. 
Stetson  received  an  acceptance  of  his  offer  from  the  failroad- 
company  and  conveyed  that  information  to  the  president 
of  appellee  (Appellant’s  App.  66). 

Mr.  Stetson  testified  that  his  offer  to  purchase  the  rail¬ 
road  property  was  accepted  and  sometime  in  September, 
Mr.  Weidener,  Right-of-Way  Agent  for  the  railroad  com¬ 
pany,  came  to  Washington  and  delivered  to  him  a  certified 
copy  of  the  Resolution  of  the  Board  of  Trustees  of  the 
P.  B.  &  W.  R.  R.  Co.,  authorizing  the  sale  by  a  Vice-Presi¬ 
dent  of  any  real  estate  of  the  railroad  not  in  excess  of  a 
purchase  price  of  $10,000  per  transaction,  a  certified  copy 
of  a  similar  resolution  passed  by  the  Pennsylvania  Railroad 
(which  held  a  ninety-nine  year  lease  over  the  P.  B.  &  W.  R. 
R.  Co.)  (PI.  Exs.  8  and  9;  Appellant’s  App.  68,  70,  1S9, 190, 
246)  and  an  official  memorandum  of  the  railroad,  signed  by 
its  Real  Estate  Agent,  General  Real  Estate  Agent  and  two 
Vice-Presidents,  which  recited  the  cancellation  of  the  option 
of  the  appellee  to  purchase  certain  other  property  of  the 
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railroad,  accepted  and  approved  the  offer  of  sale  of  appellee 
to  purchase  parts  of  Lots  19  and  20  in  Square  1067  for 
$6300.00  and  authorized  the  release  of  the  corporate  mort¬ 
gages  (PL  Ex.  10;  Appellant’s  App.  68,  70,  189,  190, 
246). 

It  was  then  conceded  by  stipulation  (Appellant’s  App. 
189): 

“That  Andrew  J.  Weidencr,  Jr.  in  1935  and  1936  was 
employed  by  the  P.  B.  &  W.  R.  R.  Co.,  and  the  Pennsyl¬ 
vania  R.  R.  Co.,  as  their  agent  under  J.  P.  Gauff,  real 
estate  agent,  and  R.  C.  Morse,  acting  Regional  Vice- 
President  of  said  railroad.” :{ 

The  acceptance  and  approval  of  the  railroad  company 
as  shown  by  its  official  record  thereof  (PI.  Ex.  10)  occurred 
September  6,  1935.  Thereafter  on  September  11,  1935, 
Mr.  Weidener  as  agent  of  the  railroads,  advised  Mr.  Stetson, 
by  letter,  that  the  railroads  had  approved  the  Decatur  Cor¬ 
poration’s  offer  and  authorized  a  sale  of  the  parts  of  Lots 
19  and  20  in  Square  1067  to  the  Decatur  Corporation  (PI. 
Ex.  11;  Appellant’s  App.  71,  72). 

Mr.  Stetson  testified  that  the  contract  between  the  Decatur 
Corporation  and  the  railroads,  as  disclosed  by  the  corre¬ 
spondence,  for  the  sale  of  the  property  in  question,  was 
never  rescinded  during  the  period  in  controversy,  (Ap¬ 
pellant’s  App.  247). 

Later,  the  property  described  by  reference  in  Mr.  Stet¬ 
son’s  offer  of  purchase  of  August  30  (PL  Ex.  4)  was  platted 
and  two  copies  of  this  plat  (which  showed  that  the  railroads 
had  agreed  to  sell  to  the  Decatur  Corporation  parcels  1, 
2  and  3  of  the  land  described  on  the  plat  attached  to  the 


»  The  General  Agent  of  the  P.  B.  &  W.  R.  R.  Co.  and  the  Penn.  R.  R. 
testified  Mr.  Weidener  settled  real  estate  transactions  for  the  railroad 
and  was  authorized  to  deliver  settlement  and  other  papers  to  vendees 
(Tr.  709-771). 
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contract  of  May  31,  1935)  were  delivered  by  the  railroads 
to  appellee. 

Nowhere  in  the  contract  formed  by  (PI.  Exs.  4,  6,  7,  8, 
9,  10,  11,  12  and  21)  which  documents  in  and  of  themselves 
form  a  complete  contract,  is  there  any  agreement  between 
the  parties  that  the  land  to  be  sold  is  to  be  subject  to  any 
conditions. 

While  appellee  four  years  prior  to  May  31,  1935  had  an 
option  to  purchase  some  property  in  Square  1067  from  the 
P.  B.  &  W.  R.  R.  Co.  (Appellant’s  App.  117),  which  was 
greater  in  area  than  the  parts  of  Lots  19  and  20  here  in¬ 
volved  (Appellant’s  App.  255),  that  option  has  no  bearing 
on  this  case  because  it  involved  different  property,  and  was 
cancelled  out  entirely  in  1934  (Appellant’s  App.  64,  251, 
253,  390).  The  question  here  is  not  what  were  the  terms  of 
an  option  cancelled  in  1934,  but  whether  the  railroad  was 
willing  to  sell  to  appellee  the  parts  of  Lots  19  and  20  in 
Square  1067  included  in  the  contract  of  May  31,  1935. 

Clearly  the  evidence  established  the  ability  of  appellee 
to  obtain  the  property  of  the  railroads  included  in  its  con¬ 
tract  with  appellant  for  re-sale  to  Mr.  Friedman. 

It  was  stipulated  that  Lots  10  and  12  to  18  in  Square 
1067,  on  May  31, 1935  were  owned  in  fee  simple  by  appellee, 
subject  only  to  two  deeds  of  trust  and  certain  unpaid  taxes. 
It  was  also  conceded  that  the  trusts  could  be  paid  off  by  ap¬ 
pellee  if  money  was  available  for  that  purpose  (Appellant’s 
App.  43). 

Concerning  taxes,  Mr.  Reed,  from  the  office  of  the  Assessor 
of  the  District  of  Columbia,  testified  that  the  tax  records 
showed  no  unredeemed  tax  sales  and  tax  deeds  on  Lots  10, 
and  12  to  18,  in  Square  1067,  to  and  including  February, 
1936.  A  certificate  was  issued  to  that  effect.  He  further 
testified  all  taxes  due  as  well  as  tax  sales,  as  there  were 
no  tax  deeds,  could  be  paid  and  redeemed  at  his  office. 
(Tr.  727-729) 
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Thus,  with  funds,  all  encumbrances  and  taxes  could  be 
cleared  from  Lots  10,  and  12  to  18,  in  Square  1067. 

Mr.  Pennybaker  testified  that  he  had  made  arrangements 

to  release  the  second  trust  (Appellant’s  App.  104,  122)  and 

that  through  Mr.  Hill  of  Hill  &  Tibbetts,  he  could  obtain 

all  necessary  cash  to  clear  the  lands  of  all  liens  and  encum- 
•> 

brances.  (Appellant’s  App.  104,  122,  125,  129,  130,  131). 

Mr.  Hill,  a  stockholder  of  the  Decatur  Corporation  and 
President  of  Hill  &  Tibbetts,  corroborated  Mr.  Pennybaker ’s 
testimony,  and  testified  that  he  had  agreed  to  raise  such 
cash  as  was  necessary  to  close  out  the  contract  which  he 
understood  “was  around  $30,000.”  He  testified  that  he 
could  obtain  this  money  from  the  Riggs  National  Bank  and 
that,  if  necessary,  he  would  have  taken  his  stock  in  Hill 
&  Tibbetts,  or  anything  else  he  had,  and  put  it  up  as 
collateral  for  a  loan  with  the  Riggs  National  Bank,  for  the 
necessary  $30,000  (Appellant’s  App.  373,  377,  380).  In 
1935  Mr.  Hill  told  Mr.  Pennybaker  that  he  would  raise  the 
necessary  $30,000  for  appellee  (Appellant’s  App.  3S2).  Mr. 
Hill  further  testified  that  insofar  as  his  credit  was  con¬ 
cerned,  that  the  Riggs  National  Bank  had  loaned  him  a 
whole  lot  more  than  $30,000  without  any  contract  or  col¬ 
lateral,  and  he  was  sure  that  on  his  record  and  on  his  own 
personal  guarantee  that  he  could  obtain  the  money  (Ap¬ 
pellant’s  App.  385). 

The  Following  Evidence  Was  Introduced  to  Show  Ap¬ 
pellee  Was  Able  to  Obtain  Pipe  Line  Privileges. 

Appellee  proved  and  it  is  conceded,  that  it  obtained  from 
Congress  the  following  legislation  (PI.  Ex.  3;  Appellant’s 
App.  50-51;  Act  of  August  27,  1935,  49  Stat.  895) : 

“An  Act  of  Congress,  Public  No.  360,  74th  Congress, 
S.  3270. 

“An  Act  to  permit  construction,  maintenance,  and 

St 
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use  of  certain  pipe  lilies  for  petroleum  and  petroleum 
products  in  the  District  of  Columbia. 

“Be  it  enacted  by  the  Senate  and  House  of  Repre¬ 
sentatives  of  the  United  States  of  America  in  Congress 
assembled,  That  the  Commissioners  of  the  District  of 
Columbia  be,  and  are  hereby,  authorized  and  empow¬ 
ered  to  grant  permission  to  the  Decatur  Corporation, 
a  corporation  organized  in  the  State  of  Delaware, 
owner  of  that  part  of  square  1067,  bounded  by  L  Street, 
Southeast  on  the  north,  Fourteenth  Street  Southeast 
on  the  West,  Fifteenth  Street  Southeast  on  the  east, 
and  to  the  right-of-way  of  Philadelphia,  Baltimore,  and 
Washington  Railroad  on  the  south,  in  the  Citv  of 
Washington  in  the  District  of  Columbia,  its  successors 
and  assigns ,  to  lag  down ,  construct,  maintain,  and  use 
not  more  than  five  pipe  lines  for  the  carriage  of  petro¬ 
leum  and  petroleum  products  from  a  point  or  points 
north  of  said  railroad  right-of-way  within  square  1067, 
in  and  through  Fifteenth  Street  Southeast  due  south 
to  the  pier-head  line  of  the  Anacostia  River. 

“Sec.  2.  That  all  the  construction  and  use  provided 
for  herein  shall  be  under  such  regulations  and  rentals 
as  the  Commissioners  of  the  District  of  Columbia  may 
make  and  establish  in  connection  therewith  and  all 
plans  and  specifications  for  such  construction  shall  be 
subject  to  their  approval.  The  Commissioners  of  the 
District  of  Columbia  shall  have  full  authority  to  desig¬ 
nate  the  location  and  to  cause  such  repairs  or  reloca¬ 
tion  of  said  pipe  lines  as  the  public  necessity  may  re¬ 
quire,  any  such  repairs  or  relocation  to  be  at  the  ex¬ 
pense  of  the  Decatur  Corporation,  its  successors  or 
assigns. 

“Sec.  3.  That  no  permission  granted  or  enjoyed  here¬ 
under  shall  vest  any  title  or  interest  in  or  to  the  land 
within  Fifteenth  Street  Southeast. 

“Sec.  4.  The  right  to  alter,  amend,  or  repeal  this 
Act  is  hereby  expressly  reserved. 

“Approved,  August  27,  1935.”  (All  italics  ours  un¬ 
less  otherwise  stated). 
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As  the  contract  of  May  31,  1935,  only  provided  for  a 
pipe  line,  appellant  conceded  that  the  five  pipe  lines  author¬ 
ized  in  the  act  would  be  sufficient  under  the  contract  (Ap¬ 
pellant’s  App.  51-52). 

Appellee  proved  that  the  Commissioners  of  the  District 
of  Columbia  were  willing  to  grant  the  Decatur  Corporation 
permission  to  lay  down,  construct,  maintain  and  use  the 
pipe  lines  provided  for  in  the  Act  of  August  27,  1935,  from 
a  point  north  of  the  railroad  right-of-way  within  square  1067, 
in  and  through  Fifteenth  Street  due  south  to  the  pier-head 
line  of  Anacostia  River.  The  Commissioners,  sitting  as  a 
board,  so  voted  and  so  wrote  to  Congress  on  July  6, 1935  (PI. 
Ex.  31 ;  Appellant’s  App.  370-372).  In  addition,  the  National 
Capital  Park  and  Planning  Commission,  the  Coordinating 
Committee  of  that  Commission  (on  which  were  represented 
the  Commissioners  of  the  District  of  Columbia,  the  War 
Department  and  all  other  interested  agencies)  voted  their 
willingness  that  the  Decatur  Corporation  utilize  Fifteenth 
Street,  the  foot  thereof  and  the  bed  and  water  of  the 
Anacostia  River  from  Square  1067  to  the  pier-head  line 
in  the  Anacostia  River  (PI.  Ex.  30;  Appellant’s  App.  338, 
339 ;  PL  Ex.  32,  Appellant’s  App.  340-341 ;  PI.  Ex.  33,  Appel¬ 
lant’s  App.  341-343)  for  a  pipe  line  and  a  wharf. 

When  faced  with  the  undisputed  evidence  of  the  ability  of 
the  Decatur  Corporation  to  obtain  pipe  lines  provided  for  in 
the  contract  appellant  abandoned  any  contrary  contention 
and  conceded  that  appellee  could  have  obtained  pipe  line 
facilities  and  that  no  further  evidence  need  be  submitted  to 
establish  that  fact.  Thus,  during  the  course  of  the  trial, 
the  following  occurred  (Appellant’s  App.  292) : 

The  Court:  Isn’t  it  admitted  that  the  only  question 
here  is  whether  or  not  they  were  able  to  convey  the 
property? 

Mr.  Schwartz:  I  concede  the  pipe  line  facilities— 
pipe  lines  was  obtained  and  zoning  was  obtained. 
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The  Court:  You  deny  that  the  second  party  was  able 
to  get  wharfage  facilities  and  you  deny  that  they  were 
able  to  convey  any  title,  to  the  land  described.  That 
is  all  there  is  to  this  case,  and  we  have  been  at  it  for 
three  days. 

Mr.  Magee:  If  he  will  concede  that,  I  will  drop  that 
line. 

Mr.  Schwartz:  That  is  my  position  *  *  *. 

The  Court:  You  don’t  have  to  continue  to  put  in 
evidence  that  you  got  an  Act  of  Congress  for  pipe  lines, 
and  so  forth,  that  is  all  admitted. 

Appellant  on  cross-examination  admitted  there  was  no 
question  but  that  appellee  could  obtain  the  pipe  lines,  de¬ 
scribed  in  the  contract  (Appellant’s  App.  415). 

Thus,  after  several  days  of  trial  the  issues  in  the  case 
were  limited  to  whether  appellee  was  able  to  obtain  wharf¬ 
age  facilities  and  whether  appellee  had  the  means  of  con¬ 
veying  a  good  title  to  the  property  described  in  the  contract.4 

The  Following  Evidence  Was  Introduced  to  Show  That 

Appellee  Was  Able  to  Obtain  Wharfage  Facilities. 

The  Act  of  August  27,  1935,  authorized  the  Commission¬ 
ers  of  the  District  of  Columbia  to  “grant  permission  to  the 
Decatur  Corporation  *  *  *  its  successors  and  assigns, 

to  lay  down,  construct,  maintain  and  use  *  *  *  five 

pipe  lines  for  the  carriage  of  petroleum  and  petroleum 
products,  *  *  *  in  Square  1067  in  and  through  Fif¬ 

teenth  Street  due.  South  to  the  pier-head  line  of  the  Ana- 
cost  ia  River.”  It  was  conceded  that  the  bed  of  Fifteenth 


4  After  several  more  days  of  trial  the  actual  issues  were  narrowed 
further  by  appellant.  After  protracted  cross-examination,  appellant  him¬ 
self  conceded :  “My  only  defense  •  •  *  is  that  you  (appellee)  haven’t 

{jot  wharfage  facilities”  (Appellant’s  App.  415). 
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Street  and  the  bed  of  the  Anacostia  River  are  owned  in 
fee  simple  by  the  United  States.3 

The  pier-head  line  in  the  Anacostia  River  (PI.  Ex.  18; 
testimony  of  District  Engineer  Benson,  Tr.  695)  was  100 
feet  from  the  seawall  at  the  foot  of  Fifteenth  Street. 

The  Commissioners  of  the  District  of  Columbia  reported 
to  Congress  (PI.  Ex.  31;  Appellant’s  App.  371)  that  “The 
Commissioners  have  no  objection  to  the  reasonable  use  of 
Fifteenth  Street,  Southeast  for  the  purpose  of  providing 
pipe  lines  from  the  Potomac  River  to  Square  1067  *  *  * 

they  further  believe  that  legislation  authorizing  the  erection 
of  a  wharf  at  the  end  of  Fifteenth  Street  is  unnecessary 
as  this  matter  can  he  handled  under  existing  laws  by  the 
issuance  of  revocable  permits.’ ’ 

The  evidence  further  showed  the  long  established  prac¬ 
tice  of  the  Commissioners  and  the  United  States  Engineers 
to  lease  the  ends  of  streets  on  the  waterfront  for  wharfage 
and  other  purposes.  Wharves,  under  leases  and  permits, 
were  actually  being  operated  by  private  persons  all  along 
the  foot  of  Water  Street  and  at  the  foot  of  Thirteenth 
Street,  First  Street,  Fourteenth  Street  and  one-Half  Street 
(PI.  Ex.  18).  It  was  conceded  (Appellant’s  App.  205)  that 
the  Anacostia  River  opposite  Square  1067  was  a  navigable 
water  of  the  United  States  and  appellee  proved  that  to  be 
the  fact  (Appellant’s  App.  203,  205,  234). 

To  aid  the  public  in  the  procurement  of  authority  to  con¬ 
struct  wharves  and  other  facilities  in  navigable  waters  of 
the  United  States  under  Sec.  10  of  the  River  &  Harbor  Act 
of  March  3,  1899,°  the  War  Department  issued  a  pamphlet 
entitled  “Information  Circular  Form  No.  96  a”  (PI.  Ex. 
13;  Appellant’s  App.  195-202).  That  circular  stated  its 

purpose  “was  to  furnish  information  for  the  assistance  of 
— 

5  And  the  Supreme  Court  has  so  held,  Morris  v.  United  States,  174 
U.  S.  196. 

6  Act  of  March  3,  1899,  C.  425  (  30  Stat.  1151)  33  U.  S.  C.  A.  403. 
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parties  applying  for  permission  under  Sec.  10  of  the  River 
&  Harbor  Act  of  March  3,  1899  *  *  *  to  erect  struc¬ 
tures  *  *  *  in  a  navigable  water  of  the  United  States,” 

pointing  out  that  such  structures  required  the  recommen¬ 
dation  of  the  Chief  of  Engineers  and  the  authorization  of 
the  Secretary  of  War.  The  circular  then  stated  that  “such 
authorization  is  ordinarily  granted  in  the  form  of  a  per¬ 
mit/  *  that  applications  for  permits  could  be  addressed  to 
to  the  Secretary  of  War  but  will  receive  equal  attention  if 
addressed  to  the  District  Engineer  in  charge  of  the  District 
in  which  the  work  lies;  that  such  officers  have  “general 
authority  to  issue  permits  *  *  *  and  wip  forward 
*  *  #  applications  *  *  #  on  which  they  cannot 
themselves  take  final  action,”  and  stated  “as  a  rule  the 
desired  permit  will  be  more  quickly  secured  by  sending  the 
application  direct  to  the  District  Engineer  than  by  any 
other  way.”  (Appellant’s  App.  197-198).  The  circular 
stated  that  there  is  no  form  in  general  for  applications  and 
that  they  should  be  made  by  an  ordinary  letter.7  It  further 
recommended  “consultation  with  District  Engineers”  and 
stated  “parties  desiring  to  do  work  in  navigable  waters  are 
advised  to  consult  with  the  District  Engineer ,  by  letter  or 
in  person  *  *  *  .” 

The  Principal  Engineer  of  the  War  Department  of  the 
United  States  Engineer’s  Office  for  the  Washington  En¬ 
gineering  District,  controlling  the  Potomac  River  and  its 
tributaries,  including  the  Anacostia  River,  was  Engineer 
Edwin  A.  Schmitt  (Appellant’s  App.  202-203)  who  had 
been  in  the  engineer  service  of  the  United  States  for  28 
years.  In  the  absence  of  the  District  Engineer,  Mr.  Schmitt 


7  Accordingly  a  letter  for  a  lease  of  100  feet  of  waterfront  at  the 
foot  of  Fifteenth  Street,  for  a  wharf  for  use  with  a  pipe  line  for  Square 
1067  was  made  by  appellee  to  the  District  Engineer  for  Washington 
District  (Appellant’s  App.  81,  82).  [Negotiations  and  commitments 
between  appellee  and  Mr.  Schmitt  (for  the  District  Engineer)  followed.] 
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acted  for  him  (Appellant’s  App.  203).  The  maps  and  plans 
of  the  United  States  for  the  improvement  of  the  Anacostia 
River  to  a  24  foot  depth,  were  prepared  by,  under  the  direc¬ 
tion  of  and  were  signed  by  Mr.  Schmitt  (Appellant’s  App. 
204).  All  matters  pertaining  to  the  letting  of  permits  to 
use  the  bed  of  the  Anacostia  River  for  wharves  were  handled 
in  the  office  of  Mr.  Schmitt.  Such  applications  for  the 
issuance  of  permits  were  “primarily  clerical  procedure,” 
conducted  under  Mr.  Schmitt’s  jurisdiction.  His  subordi¬ 
nates  handled  all  of  the  administrative  details  and  when  any 
question  concerning  such  applications  arose  the  matter  came 
to  Mr.  Schmitt  for  decision.  All  routine  concerning  ap¬ 
plications  for  permits  for  wharves  is  under  Mr.  Schmitt’s 
jurisdiction  and  control.  Under  this  routine,  after  all  de¬ 
tails  are  worked  out  by  subordinates  under  Mr.  Schmitt’s 
direction,  the  formal  permit  goes  to  the  Division  Engineer 
for  signature  from  Mr.  Schmitt,  who  acts  as  and  for  the 
District  Engineer  (Appellant’s  App.  216,  217,  218). 

The  evidence  showed: 

“By  Mr.  Magee: 

Q.  Would  you  say  from  the  time  it  leaves  your  office 
it  is  routine  matter  going  to  the  District  and  Division 
Engineers  for  a  formal  permit - 

The  Court  (interposing) :  He  is  the  District  Engineer. 
Aren’t  you  in  the  District  Engineer’s  Office? 

The  Witness :  The  Washington  District  Office. 

The  Court:  And  the  head  of  your  office  is  the  Engi¬ 
neer’s  Office  of  the  United  States  Army  which  is  called 
the  District  Engineer’s  Office? 

The  Witness :  Correct. 

The  Court:  And  everything  down  in  your  office  is 
done  in  the  name  of  the  District  Engineer ;  is  that 
correct? 

The  Witness:  That  is  right. 

The  Court:  That  is  what  I  thought. 

By  Mr.  Magee : 

Q.  And  then  is  that  routine  from  then  on?  A.  In 
most  cases,  yes.” 
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The  War  Department  was  willing:  to  issue  a  permit  for  the 
use  of  the  foot  of  Fifteenth  Street  for  wharfage  facilities 
in  the  Anacostia  River,  and,  if  normal  rentals  were  made, 
for  wharfage  for  commercial  purposes  (Appellant’s  App. 
218).  The  evidence  further  showed  (Appellant’s  App.  220) : 

Mr.  Magee: 

Q.  Had  the  formal  plans  and  specifications  been  sub¬ 
mitted  to  you  in  connection  with  your  circular,  informa¬ 
tion  circular  1927,  for  the  use  by  the  Decatur  Corpora¬ 
tion  of  the  foot  of  Fifteenth  Street  for  wharfage  facil¬ 
ities,  would  vour  department  have  been  willing  to  grant 
such  facilities?  *  *  *  A.  Yes. 

As  the  evidence  showed  the  existence  of  a  lease  executed 
by  the  War  Department,  with  the  consent  of  the  District 
of  Columbia,  to  the  Washington  Yacht  Club  for  the  use  of  a 
part  of  the  foot  of  Fifteenth  Street  revocable  in  thirty  flays 
at  the  will  of  the  War  Department ,  the  following  was  shown, 
(Appellant’s  App.  220) : 

By  Mr.  Magee: 

Q.  Now,  in  the  event  the  applicant  was  not  able  to 
make  an  adjustment  with  any  lease  of  the  Washington 
Yacht  Club  at  the  foot  of  Fifteenth  Street,  what  would 
have  been  the  attitude  of  your  department?  A.  I  would 
say  that  there  would  not  be  any  apparent  reasons  why 
it  would  not  be  granted,  so  long  as  they  stay  within 
50  feet  of  the  sea  wall. 

In  the  matter  of  revoking  the  Washington  Yacht  Club 
lease,  if  that  were  necessary  in  order  for  the  Decatur  Cor¬ 
poration  to  obtain  wharfage  at  the  foot  of  Fifteenth  Street, 
the  following  evidence  was  produced  (x\ppellant’s  App. 
221-223) : 

By  the  Court : 

Q.  Do  you  pass  on  those  questions,  (revoking  of  a 
lease  under  the  thirty  day  revoking  clause)  or  is  that 
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done  by  rubber  stamps?  A.  I  cannot  say  that,  but 
whenever  we  get  a  recommendation  from  the  District 
Engineer  on  the  ground  and  he  has  investigated  the 
matter,  I  would  say  99.9  per  cent  of  the  cases  go  through 
on  the  recommendation  of  the  District  Engineer. 

Q.  And  in  99.9  (per  cent  of)  cases,  when  you  recom¬ 
mend  something  to  the  District  Engineer,  is  it  done? 
A.  Yes,  sir  *  *  * 

By  Mr.  Magee: 

Q.  Would  your  department  be  willing  to  have  the 
Washington  Yacht  Club  lease  revoked  if  that  was  the 
only  thing  that  stood  in  the  way  of  granting  a  com¬ 
mercial  lease  to  the  Decatur  Corporation,  under  this 
Act  of  Congress  we  have  described  here,  at  the  foot 
of  Fifteenth  Street  for  wharfage  facilities?  *  *  # 

A.  This  particular  question  I  will  answer  on  the  basis 
of  the  question  of  the  recommendation  going  to  the 
District  Engineer.  Not  only  in  this  case  but  in  several 
others  we  consider  that  a  high-class  intensive  com¬ 
mercial  use  of  the  property  for  commercial  purposes  is 
superior  to  leasing  it  to  a  yacht  club ,  and  in  those  cases 
we  have  charged  more  rental  for  the  higher  type  use, 
and  I  believe  that  in  this  case  1  would  have  recommended 
a  portion  of  the  Washington  Yacht  Club  lease  be  va¬ 
cated  in  order  to  permit  it  to  be  used  for  higher  type 
use.  Another  reason  for  that  would  have  been,  in  this 
instance,  that  you  had  an  Act  of  Congress  relating  to 
this  type  use  and  therefore  we  would  have  taken  some 
heed  of  the  fact  that  Congress  had  passed  a  law  grant-  j 
ing  pipe  lines  to  the  foot  of  the  street,  and  manifestly 
they  were  not  willing  to  use  them  unless  there  was  ac¬ 
cess  to  them  from  the  water.  So  we  would  have  given 
verv  serious  consideration  to  revoking  that  lease  in 
order  to  permit  this  other  use. 

As  Fifteenth  Street  was  under  the  jurisdiction  of  the 
District  of  Columbia  *  it  was  proven  that  under  a  joint 
agreement  with  the  District  of  Columbia  the  War  Depart-  j 


s  Act  of  July  1,  1898  (30  Stat.  570)  40  U.  S.  C.  A.  60. 
4* 
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ment  actually  leased  Fifteenth  Street  and  other  streets  for 
wharfage  in  the  Anacostia  River.  Under  the  joint  agree¬ 
ment  with  the  District  the  War  Department  could  lease 
the  foot  of  Fifteenth  Street  unless  the  District  had  some 
specific  use  for  it  (Appellant’s  App.  229-230,  239).  There 
was  approximately  100  feet  between  the  building  lines  at  the 
foot  of  Fifteenth  Street  which  could  be  leased  for  wharfage 
under  that  joint  agreement  (Appellant’s  App.  230).  It 
was  further  proven  that  no  charge  would  be  made  to  the 
applicant  for  a  wharf  in  the  Anacostia  River  (Applicant’s 
App.  234).  By  reason  of  its  authority  under  the  River 
and  Harbor  Act  and  its  agreement  with  the  District  of 
Columbia,0  jurisdictional  control  of  the  whole  waterfront9  10 
was  in  the  War  Department  and  that  Department  could 
lease  that  waterfront  (Appellant’s  App.  242).  The  policy 
of  the  War  Department  was  to  issue  “a  permit  to  construct 
a  wharf  *  *  *  as  a  routine  matter  provided  there  are 

no  objections.”  If  there  is  no  special  condition  existing, 
a  permit  is  almost  a  matter  of  course  (Appellant’s  App. 
242,  243).  In  response  to  inquiries  by  the  court,  which  were 
not  objected  to,  Mr.  Schmitt  testified  that  the  issuance  of  a 
permit  to  construct  a  wharf  was  a  routine  matter  and 
generallv  issued  as  a  matter  of  course  and  the  lease  of  the 
Washington  Yacht  Club  was  subject  to  revocation  for  a 
higher  use  and  such  a  revocation  for  a  higher  use  would 
normally  be  made  by  the  War  Department  (Appellant’s 
App.  242-243).  It  was  further  shown  that  a  wharf  at  the 
foot  of  Fifteenth  Street  could  be  built  out  for  50  feet  and 
that  it  might  go  out  100  feet  (Appellant’s  App.  244). 

In  order  to  avoid  difficulties  and  to  coordinate  other  con¬ 
tingencies  involved  in  the  matter  of  construction  of  wharves 

9  Entered  under  Act  of  March  3,  1S9S  (30  Stat.  1377,  137S)  40  U.  S. 
C.  A.  107,  10S. 

10  Under  Act  of  July  28.  1892  (27  Stat.  321)  40  U.  S.  C.  A.  303 
and  Act  of  July  1,  1S98*  (30  Stat.  570)  40  U.  S.  C.  A.  60  et  seq. 
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in  the  Anacostia  River  the  War  Department  consulted  with  ( 
the  National  Capital  Park  and  Planning  Commission  of 
the  District  of  Columbia. 

Actual  coordination  is  handled  by  the  Coordinating  Com¬ 
mittee,  set  up  by  the  National  Capital  Park  and  Planning 
Commission,  to  which  the  Municipal  and  many  Govern¬ 
mental  departments  and  independent  agencies  send  repre¬ 
sentatives.  To  that  Committee  is  referred  various  projects 
for  coordination  between  the  agencies  concerned.  It  makes 
recommendations  to  the  National  Capital  Park  and  Planning 
Commission,  particularly  concerning  the  utilization  of  areas 
along  the  waterfront  for  commercial  uses  (Appellant’s 
App.  335).  That  Committee  in  1935  had  three  or  four 
representatives  from  the  various  departments  from  the 
District  of  Columbia,  two  or  three  from  the  National  Capital 
Park  and  Planning  Commission,  one  from  the  Chief  of 
Engineer’s  Office  (Mr.  Schmitt ),  one  from  the  Federal 
Works  Agency,  one  from  the  Office  of  National  Capital  Park 
and  Planning  Commission,  one  from  the  Fire  Department 
and  one  or  two  others  (Appellant’s  App.  210-211).  The 
chairman  of  the  Committee  was  Mr.  Schmitt. 

The  matter  of  utilizing  Fifteenth  Street  and  the  bed  of  the 
Anacostia  River  to  the  pier-head  line  was  submitted  by  the 
Decatur  Corporation  to  the  National  Capital  Park  and 
Planning  Commission  as  well  as  to  the  War  Department. 
The  Commission  referred  the  matter  for  investigation  to 
its  Coordinating  Committee.  That  Committee  considered 
the  request  of  the  Decatur  Corporation  for  “pipe  lines  to 
Square  1067”  and  a  “wharf  at  the  foot  of  15th  Street ’* 
and  took  the  following  action  (Appellant’s  App.  340) : 

“Mr.  Nolen  presented  plan  of  Anacostia  waterfront 
showing  area  at  foot  of  15tli  St.,  S.  E.,  which  private 
party  wishes  to  lease  for  ivliarf  to  serve  underground 
storage  tanks  in  Sq.  1067.  Discussion  of  dispute  of 
ownership  of  Sq.  S  of  1067,  effect  of  proposed  24'  chan- 


nel;  leasing  value  of  site;  permit  for  wharf;  Congres¬ 
sional  action  to  connect  pipe  line  under  streets  to 
proposed  storage  tanks;  and  possibility  of  transferring 
jurisdiction  from  District  to  Engineer  Office  of  small 
area  within  lines  of  15tli  St.  south  of  M  St.  extended. 

“Motion  carried  that  the  proposal  of  certain  inter¬ 
ests  to  utilize  the  foot  of  15tli  St.  at  Anacostia  River 
south  of  south  line  of  M.  St.  for  wharf  facilities  is 
agreeable  to  the  Committee ,  details  of  procedure  to  he 
worked  out  between  agencies  concerned.” 

After  receiving  the  approval  of  the  Coordinating  Com¬ 
mittee  of  the  Decatur  Corporation’s  application  for  pipe 
lines  to  Square  1067  and  a  wharf  at  the  foot  of  15th 
Street,  the  National  Capital  Park  and  Planning  Commis¬ 
sion,  on  June  27,  29,  1935,  with  Engineer  Commissioner 
Sultan  of  the  District  of  Columbia  present  and  voting,  took 
the  following  action  unanimously  (Appellant’s  App.  342, 
343) : 

“Square  1067.  Mr.  Settle  reported  that  the  owners 
of  this  square  wish  to  extend  a  pipe  line  from  their 
property  to  the  waterfront ,  construct  ivharf ,  and  have 
other  waterfront  privileges ,  as  granted  to  other  oil 
companies.  They  asked  whether  the  commission  would 
be  agreeable  to  such  a  proposal.  The  District  Com¬ 
missioners  and  the  Coordinating  Committee  recommend 
approval  of  the  proposal.  Mr.  Nolen  recommended 
that  no  structure  be  located  in  the  line  of  AT  Street, 
so  as  not  to  interfere  with  the  approach  to  the  park 
and  the  view  of  the  river. 

“  ‘Motion  unanimously  carried  that  the  Commission 
sees  no  objection  to  the  granting  of  a  lease  to  extend 
pipe  line  from  Square  1067  to  the  Potomac  River ,  and 
erection  of  a  ivharf  and  other  river  facilities  in  con¬ 
nection  therewith,  provided  they  conform  to  the  plans 
of  this  Commission  for  the  development  of  this  area’.” 

The  Director  of  Planning  of  the  National  Capital  Park 
and  Planning  Commission,  on  July  15,  1935,  by  letter 
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advised  appellee’s  attorney  that  the  application  of  the 
Decatur  Corporation  for  the  erection  of  a  wharf  at  the 
foot  of  Fifteenth  Street  in  the  Anacostia  River  and  the 
installation  of  pipe  line  facilities  for  Square  1067  was  pre¬ 
sented  to  the  National  Capital  Park  and  Planning  Com¬ 
mission  and  it  had  no  objection  to  granting  a  lease  to  extend 
pipe  lines  from  Square  1067  to  the  Anacostia  River,  and 
the  erection  of  a  wharf  and  other  facilities  in  connection 
therewith  and  further  advised  that  the  request  had  been 
presented  to  the  Coordinating  Committee  on  which  both 
District  officials  and  the  United  States  Engineer’s  office 
are  represented  and  the  committee  was  agreeable  to  the 
utilization  of  the  foot  of  Fifteenth  Street,  south  of  the 
south  line  of  M  Street,  for  wharf  facilities  (PI.  Ex.  15; 
Appellant’s  App.  87). 

On  cross-examination  bij  Mr.  Schwartz  Mr.  Pennybaker, 
president  of  appellee,  testified  he  learned  that  the  Decatur 
Corporation  could  get  wharfage  at  the  foot  of  Fifteenth 
Street  (Appellant’s  App.  120).  Mr.  Pennybaker  further 
testified  (and  this  testimony  was  unobjected  to  and  not 
denied)  that  he  had  a  discussion  with  Mr.  Friedman  with 
reference  to  wharfage  at  the  end  of  Fifteenth  Street  and 
the  use  of  that  street  for  wharfage  and  pipe  lines  and 
that  Mr.  Friedman  stated  that  the  situation  was  a  satis¬ 
factory  compliance  with  the  terms  of  the  May  contract 
(Appellant’s  App.  176). 

After  testifying  on  direct  examination  of  the  steps  he 
had  taken  and  from  which  he  ascertained  that  wharfage 
facilities  could  be  obtained  for  appellee  under  the  contract, 
Mr.  Lambert,  counsel  for  appellee,  who  conducted  the 
negotiations  with  the  War  Department  and  with  Mr.  Fried¬ 
man  testified  in  response  to  an  inquiry  of  the  court,  which 
was  not  objected  to,  as  follows: 

“Of  the  property  pertinent  to  which  the  wharf  was 
to  be  used.  I  don’t  mean  ‘adjoining’  by  ‘pertinent’, 
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but  in  connection  with  which  the  wharf  was  to  be  used. 
He  (Mr.  Schmitt)  stated  the  fact  that  these  pipe  lines 
had  been  located  by  the  Act  of  Congress  down  Fifteenth 
Street  and  he  considered  that  we  were  entitled,  upon 
application,  to  obtain  the  end  of  Fifteenth  Street  for 
the  wharf  and  that  there  had  been  a  local  license  pre¬ 
viously  examined  (issued)  by  the  United  States  Gov¬ 
ernment  through  the  War  Department  of  the  Wash¬ 
ington  Yacht  Club;  that  the  Washington  Yacht  Club 
was  not  as  important  or  superior  a  use  as  a  commercial 
use,  to  which  this  locality  had  been  dedicated,  and  if 
they  would  not  release  voluntarily  the  end  of  Fifteenth 
Street  upon  our  application  for  a  permit  for  a  wharf 
that  he  would  revoke  their  license  and  issue  a  license 
to  the  Decatur  Corporation  at  the  end  of  Fifteenth 
Street  for  wharf  purposes,  and  he  considered  the  bill 
a  mandate  of  Congress  to  that  effect.”  (Appellant’s 
App.  323.) 

In  addition  the  following  testimonv  was  given  by  Mr. 
Lambert  when  cross-examined  by  appellant’s  counsel; 

Q.  “Was  there  anything  additional  said  by  Mr. 
Schmitt  to  you  on  the  subject  of  waterfront  property 
at  that  time  that  you  want  to  tell  the  Court  and  jury? 

A.  “The  draft  of  the  bill  which  I  had  placed  before 
the  Congress  originally  included  both  pipe  lines  and 
wharfage  permit,  and  by  the  second  time  I  saw  him 
there  had  been  a  request  by  the  Commissioners  not 
to  include  the  wharf  because  of  the  fact  that  the  existing 
law  would  take  care  of  that.  So  I  called  that  to  his 
attention  on  that  second  visit,  as  best  I  can  recall, 
and  he  said  he  had  adequate  authority  to  deal  on  this 
matter.”  (Appellant’s  App.  322.) 

The  evidence  of  Mr.  Schmitt  clearly  showed  the  willing¬ 
ness  of  the  War  Department  to  grant  the  necessary  lease 
and  permit  to  appellee  for  wharfage  facilities  at  the  foot 
of  Fifteenth  Street  and  in  the  bed  of  the  Anacostia  River 
and  that  information  also  was  conveyed  to  Mr.  Friedman 
by  Mr.  Schmitt  (Appellant’s  App.  236,  237). 
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While  the  foot  of  15th  Street  was  approximately  one 
hundred  feet  wide  and  was  available  to  the  Decatur  Corpo¬ 
ration  under  the  Act  of  Congress  for  use  in  connection 
with  pipe  line  facilities  and  wharfage,  such  an  area  was 
proven  to  be  more  than  sufficient  for  appellant’s  require¬ 
ments  under  the  contract.  Thus  appellant  admitted  that, 
during  the  negotiations  with  the  Decatur  Corporation,  he 
was  represented  by  his  employee  and  partner,  a  Mr. 
Letzcus,  who  dealt  with  appellee  in  the  matter  of  pipe  lines 
and  wharfage.  Mr.  Letzcus  testified  that  all  that  was  re¬ 
quired  under  the  contract  of  May  31  was  not  more  than 
one  hundred  feet,  from  end  to  end,  for  wharfage  for  an 
L-sliaped  wharf.  He  testified  he  had  discussed  the  matter 
with  Mr.  Friedman,  was  thoroughly  familiar  with  it  and 
Mr.  Friedman  needed  only  an  L-sliaped  wharf  twelve  feet 
wide  at  the  narrow  part,  with  an  L  on  the  end,  approxi¬ 
mately  twelve  to  fifteen  feet,  wide,  which  was  to  be  the 
dock,  and  which  was  to  be  thirty  or  forty  feet  long  (Appel¬ 
lant’s  App.  285,  286).  Such  a  wharf  could  be  constructed 
between  the  foot  of  15th  Street  and  the  pier-head  line,  as 
the  pier-head  line  in  the  Anacostia  River  was  one  hundred 
feet  from  the  sea  wall.  Moreover,  as  such  a  wharf  could 
be  constructed  within  fifty  feet  from  the  sea  wall,  it  fol¬ 
lowed  that  such  a  wharf  presented  only  a  routine  matter 
and  could  be  constructed  under  permit  from  the  War  De¬ 
partment  which  would  issue  as  a  matter  of  course  (Appel¬ 
lant’s  App.  242,  243). 

The  Following  Evidence  Was  Introduced  to  Show  Repu¬ 
diation,  Failure  and  Refusal  of  Appellant  to  Perform 

His  Part  of  the  Contract. 

In  September,  1935,  appellee’s  counsel  sought  out  appel¬ 
lant  and  inquired  of  him  as  to  the  type  of  wharf  desired  and 
the  exact  location  at  which  the  pipe  lines  should  run  in 
order  properly  to  serve  the  necessities  of  appellant’s  busi- 
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ness  and  suggested  that  the  necessary  applications  for  a 
permit  for  the  wharf  and  pipe  lines  be  completed  and  sub¬ 
mitted.  Appellant  replied  that  his  going  through  with  the 
contract  was  dependent  on  some  deal  that  he  had  with  an 
oil  company.  Appellant  further  stated  that  he  could  not 
or  would  not  go  through  with  the  contract  unless  that  deal 
worked  out.  Appellee's  counsel  then  stated  that  that  was 
the  first  he  knew  of  a  deal  involving  anyone  else  concerning 
the  May  31st  contract  and  the  contract  was  in  no  way 
dependent  upon  any  arrangement  that  appellant  might 
have  with  anyone  else  (Appellant’s  App.  298-299,  306). 
Appellant  further  stated  at  that  conversation  and  at  re¬ 
peated  conversations  throughout  the  year  1935  that  lie 
wanted  appellee  to  hold  the  performance  of  the  contract 
open  and  to  “hold  off”  on  submitting  any  applications  or 
blanks  for  permits  for  a  wharf  and  pipe  lines  to  which 
appellee  agreed. 

That  situation  prevailed  throughout  1935,  into  January, 
1936,  when  appellant  advised  appellee’s  counsel  that  his 
deal  with  the  oil  company  had  not  gone  through  and  his 
performance  of  the  May  31st  contract  looked  rather  hope¬ 
less  at  that  time  (Appellant’s  App.  305). 

At  the  final  conversation  early  in  February,  1936,  appel¬ 
lant  informed  appellee’s  counsel  that  as  his  deal  had  not 
gone  through  he  could  not  and  would  not  go  through  with 
the  contract  of  May  31st  (Appellant’s  App.  309).  Thus  an 
absolute  repudiation  and  breach,  after  performance  had 
been  held  open  for  appellant,  occurred  late  in  January  or 
early  in  February,  1936. 

The  Following  Evidence  Was  Introduced  to  Show  Ap¬ 
pellee's  Damages  Resulting  from  the  Breach. 

The  contract  provided  for  a  purchase  price  of  $50,000 
(Appellant’s  App.  12).  As  appellee’s  evidence  showed  a 
repudiation  and  breach  by  appellant  in  January  or  Febru- 
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ary  of  1936  the  measure  of  damage,  under  the  court’s  charge 
(to  which  appellant  interposed  no  objections  and  agreed 
was  correct,  Appellant’s  App.  490),  was  “the  difference 
between  the  contract  price  and  the  market  value  of  the 
property  to  be  determined  as  of  the  date  when  the  defend¬ 
ant  (appellant)  breached  the  contract”  (Appellant’s  App. 
486). 

Appellee’s  president  and  two  real  estate  experts  testi¬ 
fied  (Appellant’s  App.  102,  349,  393)  that  at  the  time  ap¬ 
pellant  breached  the  contract  the  property  had  a  fair  market 
value  of  from  fifty  cents  to  sixty  cents  a  square  foot  (the 
property  contained  61,814  square  feet,  Appellant’s  App. 
104).  That  evidence  would  justify  a  verdict  in  excess  of 
$17,000,  hence  the  verdict  and  judgment  of  $13,400  is  sup¬ 
ported  by  competent  evidence  and  is  not  excessive. 

POINTS  ON  APPEAL. 

Appellant  in  his  Brief  (p.  4)  states  his  “points  on  ap¬ 
peal”.  Points  1,  2  and  6  are  general  and,  from  appellant’s 
argument,  go  only  to  the  question  of  whether  or  not  the  trial 
court  should  have  directed  a  verdict  for  appellant.  Points 
numbered  3,  4,  5  and  7  all  pertain  to  rulings  which  could 
only  concern  a  new  trial.  We  desire  to  point  out  to  this 
Court  that  certain  of  these  points  were  waived  by  appellant 
below  as  they  were  not  included  as  grounds  for  appellant’s 
motion  for  a  new  trial. 

Thus,  in  point  3,  objections  to  the  questions  and  testimony 
of  the  witness  Lambert  pertaining  to  conversations  of  Mr. 
Xolte  is  urged  on  this  Court  as  error.  But  no  such  conten¬ 
tion  was  made  to  the  trial  judge  in  appellant’s  motion  for 
a  new  trial  (Appellant’s  App.  493,  494).  Point  5  is  raised 
for  the  first  time  on  this  appeal  and  it  was  not  submitted 
to  the  trial  judge  as  a  ground  for  a  new  trial  (Appellant’s 
App.  493,  494).  We  submit  that  appellant  is  precluded  on 
this  appeal  from  assigning  now  new  grounds  for  a  new 
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trial  which  were  never  assigned,  nor  submitted  to  the  trial 
court  as  grounds  for  a  new  trial.11 

ARGUMENT. 

I. 

The  Court  Did  Not  Err  in  Refusing  to  Direct  a  Verdict. 

A.  The  Court  did  not  err  in  refusing  to  direct  a  verdict. 
The  first  reason  given  by  appellant  to  support  its  conten¬ 
tion  that  the  court  erred  in  refusing  to  grant  appellant’s 
motion  to  direct  a  verdict  is  that  the  contract  sued  on  was 
unilateral  and  not  bilateral.  Appellant  argued  from  this 
assumption  that  consequently  it  was  not  such  a  contract 
that  could  be  broken  by  appellant’s  repudiation  and  refusal 
to  carry  it  out.  This  proposition  of  law,  now  urged  as  a 
ground  for  a  directed  verdict  for  appellant,  is  made  for 
the  first  time  on  appeal.  It  is  at  variance  with  the  court’s 
charge  (Appellant’s  App.  480)  yet  appellant  took  no  ex¬ 
ception  to  the  Court’s  instruction  in  that  respect  or  at  all 
(Appellant’s  App.  400).  It  was  never  presented  to  the  trial 
court,  was  not  urged  in  appellant’s  motion  for  a  directed 
verdict  or  in  his  motion  for  a  new  trial  and  consequently 
cannot  be  urged  for  the  first  time  on  appeal.12 


11  KuIp  19  of  the  Rules  of  the  District  Court  (Supplementing:  the  Federal 
Rules  of  Civil  Procedure)  in  force  when  this  case  was  tried  provided: 

GROUNDS  FOR  MOTION  TO  BE  STATED. 

“All  grounds  for  motions  not  stated  in  a  motion  or  notice  of  motion 
or  in  the  margin  thereof  shall  be  regarded  as  waived,  unless  for  cause 
shown  the  court  shall  otherwise  order.” 

And  see  Rule  27  (Sec.  6)  of  the  Supreme  Court  of  the  United  States, 
Rule  50  of  the  Rules  of  Civil  Procedure,  and  Rule  17  (i)  of  this  Court. 
Cooper  v.  Sillers .  30  App.  D.  C.  567,  573,  574;  Helverimj  v.  llelmhoh 
64  App.  D.  C.  114, 117;  75  F.  (2d)  245,  afiTd  296  U.  S.  93. 

12  See  note  11,  supra. 
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This  defense  differs  from  the  other  defenses  interposed 
in  this  ease  only  in  that  it  was  conceived  after  the  trial  and 
appears  for  the  first  time  on  appeal.  It  is  significant  in 
this  regard  to  note  that  neither  this  defense  or  the  other 
defenses  appear  to  have  been  interposed  by  the  parties 
themselves  ante  litem.  For  example,  appellant  never  con¬ 
tended  until  after  suit  was  brought  that  appellee  could  not 
deliver  good  title  to  the  land  or  that  appellee  was  unable 
to  obtain  pipe  line  facilities.  There  is  a  conflict  in  the  evi¬ 
dence  concerning  the  other  “defense”  as  to  whether  or  not 
appellant,  before  suit  urged  as  a  reason  for  his  non-per¬ 
formance  that  appellee  was  unable  to  obtain  wharfage  facili¬ 
ties.  The  fact  is  that  appellee’s  counsel,  who  had  charge 
of  completing  the  contract  for  appellee  and  had  a  half  dozen 
conversations  with  appellant  and  called  upon  him  in  writing 
to  perform  (Plaintiff’s  Exhibit  #25)  testified  that  no  objec¬ 
tion  or  question  was  ever  raised  by  the  appellant  regard¬ 
ing  appellee’s  ability  to  complete  good  title  and  obtain 
wharfage  facilities.  In  fact  appellee’s  counsel  testified  the 
only  reason  given  by  appellant  for  his  non-performance  was 
that  he  would  not  or  could  not  go  through  with  it  unless  a 
side  deal,  which  he  had  pending  with  a  certain  oil  company, 
worked  out  (Appellant’s  App.  298-299).  Appellant  was 
asked  about  this  on  the  stand.  At  first  he  was  evasive  (Ap¬ 
pellant’s  App.  266),  then  vague  (Appellant’s  App.  276-277) 
and  finally  claimed  his  only  defense  was  that  appellee  hadn’t 
wharfage  facilities  (Appellant’s  App.  415),  but  no  written 
communication  was  ever  transmitted  to  appellee  before  the 
suit  asserting  that  contention. 

Apart  from  the  fact  that  appellant  cannot  raise  the  uni¬ 
lateral  contract  argument  for  the  first  time  on  appeal,  the 
argument  is  unsound  on  its  merits.  The  present  contract 
contained  mutual  promises  which  are  the  essence  of  the 
bilateral  contract.  Appellant  undertook  to  buy  and  ap¬ 
pellee  to  sell  certain  land  and  impliedly  warranted  to  deliver 
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good  title  to  the  same.  The  contract  contains  a  condition 
subsequent  that  it  was  to  be  null  and  void  unless  (within  a 
reasonable  time)  the  land  is  rezoned  for  industrial  use  or 
should  appellee  be  unable  to  obtain  wharfage  facilities  and 
the  privilege  of  running  a  pipe  line  from  said  wharf  to  the 
property. 

The  evidence  was  that  appellee  and  his  counsel  both  re¬ 
quested  appellant  to  indicate  where  he  wanted  the  pipe 
line  located  in  Fifteenth  Street  and  to  indicate  his  needs 
for  wharfage,  in  order  that  the  necessary  permits  be  ob¬ 
tained.  Appellant  refused  over  and  over  to  supply  this 
information,  giving  as  his  reason  that  it  was  useless  to  ob¬ 
tain  the  permits  as  he  might  not  go  through  with  his  con¬ 
tract  because  of  a  pending  deal  he  had  with  the  Texas  Oil 
Company. 

Early  in  1936,  after  appellant  learned  that  the  deal  he 
had  with  the  Texas  Oil  Company  concerning  Square  1067 
had  fallen  through,  he  then  flatlv  refused  to  go  through  with 
his  contract  (Appellant’s  App.  309).  As  appellee  had  ob¬ 
tained  an  Act  of  Congress  which  authorized  the  use  of  Fif¬ 
teenth  Street,  the  foot  of  Fifteenth  Street  and  the  bed  of 
the  Anaeostia  River  to  locate  not  one  but  five  pipe  lines 
from  Square  1067  to  the  pier  head  line  in  the  Anaeostia 
River  and  had  obtained  clearance  for  the  permits  to  actually 
construct  the  pipe  line  and  wharfage  for  use  in  connection 
therewith,  from  the  Commissioners  of  the  District  of  Colum¬ 
bia,  the  Engineer  Department  of  the  District  of  Colum¬ 
bia,  the  National  Capital  Park  and  Planning  Commission, 
the  Co-ordinating  Committee  of  the  National  Capital  Park 
and  Planning  Commission,  and  the  Washington  Division 
Engineer  of  the  War  Department  in  charge  of  the  Anaeostia 
River  opposite  Square  1067,  it  is  clear  that  the  conditions 
or  contingencies  which  might  have  nullified  the  contract 
never  came  to  pass. 
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Furthermore,  the  ease  upon  which  appellant  relies, 
Central  Trust  Company  v.  Chicago  Auditorium  Assoc.,  240 
U.  S.  581,  does  not  support  appellant’s  contention  that  the 
contract  here  is  unilateral,  but  supports  the  following 
proposition  (p.  589): 

“It  is  no  longer  open  to  question  in  this  court  that, 
as  a  rule,  where  a  party  bound  by  an  executory  contract 
repudiates  his  obligations  or  disables  himself  from  per¬ 
forming  them  before  the  time  for  performance,  the 
promisee  has  the  option  to  treat  the  contract  as  ended, 
so  far  as  further  performance  is  concerned,  and  main¬ 
tain  an  action  at  once  for  the  damages  occasioned  by 
such  anticipatory  breach.” 

Moreover,  the  Supreme  Court  pointed  out  clearly  in  the 
Central  Trust  Company  case  that  executory  agreements 
play  so  important  a  part  in  the  commercial  world  that  they 
should  not  be  interpreted  narrowly  and  even  where  a  right 
is  reserved  by  one  party  to  cancel  and  revoke  a  contract, 
which  is  not  so  reserved  to  the  other  party  to  the  contract, 
that  will  not  operate  to  protect  the  latter  against  an  actual 
or  anticipatory  breach. 

B.  The  second  section  of  appellant’s  argument  that  a 
verdict  should  have  been  directed  in  his  favor  contends  if 
the  contract  be  bilateral  then  there  was  no  anticipatory 
breach  so  as  to  dispense  with  tender.  In  reviewing  the  evi¬ 
dence  and  arguing  this  point  appellant  omits  certain  testi¬ 
mony  inconsistent  with  his  contention.  The  undisputed 
evidence  is  that  after  Mr.  Lambert  on  September  11,  1935 
wrote  the  appellant  requesting  a  compliance  with  the  con¬ 
tract  of  May  31,  1935,  Mr.  Lambert  and  appellant  had  re¬ 
peated  discussions  concerning  the  contract.  Thus,  after 
September  18,  1935,  Mi*.  Lambert  inquired  of  appellant 
“what  he  was  going  to  do  about”  the  contract?  Appellant 
replied  that  “he  was  trying  to  get  his  deal  with  this  oil  com¬ 
pany  through;  that  he  had  expectations  of  still  getting  it 
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through  but  that  lie  was  not  going  ahead  with”  the  contract 
“unless  and  until  he  did  get  it  through”  and  he  said  he 
would  like  to  have  more  time.  Whereupon  Mr.  Lambert 
told  appellant  that  he  “would  hold  it  open  for  him  and  if 
he  would  go  through  with  the  contract  *  *  *  we  would 

still  go  through  with  it.”  To  this  arrangement  appellant 
agreed  (Appellant’s  App.  303). 

Thereafter,  five  or  six  conversations  were  had  between 
Mr.  Lambert  and  appellant,  continuing  through  October 
and  November.  In  November  appellant  said  “as  to  his  deal 
with  this  oil  company,  there  was  no  money  in  the  1935 
budget  *  *  *  and  they  would  have  a  new  budget  as  of 

the  first  of  the  year  *  *  *  1936  *  *  *  and  that  shortly 
after  the  first  of  the  year  he  would  be  able  to  comply  with 
his  performance  of  the  contract.”  Mr.  Lambert  then  agreed 
for  appellee  that  it  would  “hold  it  open  until  the  first  of 
the  year”  and  in  accordance  with  the  agreement  the  con¬ 
tract  was  kept  open  through  1935  (Appellant’s  App.  303, 
304,  305). 

The  evidence  then  showed  that  in  January,  1936,  Mr. 
Lambert  again  saw  Mr.  Friedman  and  Mr.  Friedman  then 
told  Mr.  Lambert  that  the  money  which  was  necessary  for 
his  deal  was  not  included  in  the  budget  of  the  oil  company 
and  at  the  time  he  said  it  looked  rather  hopeless  (Appel¬ 
lant’s  App.  305). 

After  this  January  conference  and  sometime  before  Feb¬ 
ruary  16,  Mr.  Lambert  told  Mr.  Friedman  he  was  still  hold¬ 
ing  the  contract  open  for  him  (Appellant’s  App.  305). 
Throughout  these  discussions,  other  discussions  were  had 
concerning  plans  and  specifications  for  wharfage  and  Mr. 
Lambert  asked  appellant  what  he  wanted  done  about  an  ap¬ 
plication  for  a  permit  for  the  wharf  and  pipe  lines  in  order 
that  that  detail  might  be  put  through,  and  suggested  that 
while  the  parties  were  waiting  for  appellant’s  deal  with  the 
oil  company  to  go  through,  an  application  for  permit  should 
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be  put  in,  in  order  that  the  transaction  be  not  held  up  when 
the  time  arrived  for  performance.  To  this  suggestion  ap¬ 
pellant  replied  that  he  was  not  going  to  do  anything  about 
that  and  there  was  no  need  to  do  anything  about  that  until 
he  knew  he  was  going  to  be  able  to  perform  his  part.  Inso¬ 
far  as  the  plans  and  specifications  were  concerned  and  the 
application  form  and  blank  for  a  wharf  were  concerned 
appellant  said  “hold  off  on  it,”  as  there  was  not  any  point 
to  completing  those  details  until  he  knew  that  his  own 
deal  which  he  had  arranged  with  the  oil  company  was  going 
through.  That  situation  prevailed  through  January  of 
1936  (Appellant’s  App.  306,  307). 

In  February,  1936  Mr.  Lambert  and  Mr.  Friedman  again 
discussed  the  situation  and  Mr.  Lambert  called  Mr.  Fried¬ 
man’s  attention  to  the  fact  that  “it  would  be  necessary  to 
do  something  about  the  sale  of  this  property  in  order  to 
minimize  the  damages  if  he  (appellant)  was  not  going  to  be 
able  to  go  through  with  it.”  Appellant  replied,  “Well,  you 
will  just  have  to  go  ahead  and  sell  it”  as  appellant  “could 
r  not  go  through  with  it  at  this  time”  (Appellant’s  App.  308). 

Then  shortly  thereafter  in  the  same  month  a  final  conversa¬ 
tion  was  had  between  Mr.  Lambert  and  Mr.  Friedman.  At 
the  final  conversation  appellant  said  “as  his  deal  was  not 
going  through  he  couldn’t  do  anything  about”  the  contract 
,  of  May  31,  1935  (Appellant’s  App.  309).1:J 

The  testimony  of  Mr.  Pennybaker,  president  of  appellee, 
corroborated  the  testimony  of  Mr.  Lambert  and  showed 
that  throughout  the  year  1935,  performance  of  the  contract 
of  May  31,  1935  was  postponed  in  order  to  permit  Mr. 
►  Friedman  to  work  out  his  deal  with  the  Texas  Oil  Com¬ 

pany  (Appellant’s  App.  172,  173,  177  and  184). 


13  Appellant  omits  this  final  repudiation  and  breach  in  his  statement  of 
the  facts  (Br.  pp.  10,  11).  Then  appellant  argues  (Br.  p.  11)  there  was 
no  “unequivocal  refusal  by”  appellant. 
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As  the  time  of  performance  by  agreement  among  the  par¬ 
ties  after  Mr.  Lambert’s  letter  of  September,  1935,  was 
postponed,  and  the  actual  obtaining  of  the  permits  for  the 
pipe  lines  and  wharfage  facilities  was  held  off  until  the  very 
time  when  appellant  finally  repudiated,  refused  and 
breached  his  contract  late  in  January  or  early  in  February, 
1936,  it  follows  appellant’s  argument  is  unsound. 

Moreover  appellant’s  whole  argument  under  this  point  is 
basically  unsound  for  another  reason,  i.  e.  that  “even  in 
cases  where  a  tender  or  offer  to  perform  would  otherwise 
be  necessary,  the  law  is  well  established  that  a  tender  or 
offer  is  unnecessary  if  it  appears  that  it  would  be  a  vain 
and  useless  thing  and  the  uselessness  of  tender  may  be  indi¬ 
cated  by  a  refusal  to  perform.”  Simmons  v.  Swann,  275 
U.  S.  113, 116.  In  the  Simmons  case  the  trial  court  directed 
a  verdict  and  was  affirmed  by  the  Circuit  Court  of  Appeals 
because  the  plaintiff  did  not  prove  a  tender  under  a  contract 
involving  the  sale  of  a  factory,  equipment  and  good  will. 
In  reversing  the  Supreme  Court  squarely  held  that  there 
was  evidence  of  conduct  on  behalf  of  the  defendant  in  the 
case  signifying  a  refusal  to  go  farther  with  the  matter  and 
ruled  under  such  circumstances  that  plaintiff  teas  not  called 
upon  to  do  anything  more.  This  court  reached  the  same 
conclusion  in  the  cases  of  Hazelton  v.  LeDuc ,  10  App.  D.  C. 
379  and  Bruffy  v.  Baker,  69  App.  D.  C.  266,  100  F.  (2d) 
439. 14 

As  the  evidence  in  this  case  established  and  the  jury  by 
its  verdict  found,  under  the  instructions  of  the  court,  an 
actual  breach  and  refusal  by  appellant  to  perform  his  part 
of  the  contract,  it  necessarily  follows  that  a  tender  was  a 
vain  and  useless  thing  and  ought  not  be  required  of  appellee, 
and  the  District  Court  so  held  (Appellant’s  App.  502). 


14  And  see  Brown  v.  Lee,  192  Fed.  817;  12  Am.  Jur.,  Contracts,  Sec.  333, 
p.  S89,  and  numerous  cases  cited  in  Note  9. 
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Under  the  evidence  appellant  was  guilty  of  the  first  and 
only  breach  of  the  contract  in  this  case.  In  such  a  situa¬ 
tion  it  is  the  general  rule  that  “when  a  contract  is  not 
performed  the  party  who  is  guilty  of  the  first  breach  is 
the  one  upon  whom  rests  the  liability  of  non-performance.” 
Anvill  Mining  Co.  v.  Humble ,  153  U.  S.  540,  552.  In  the 
Humble  case  an  action  for  damages  for  breach  of  a  con¬ 
tract  for  the  mining  and  sale  of  ore  was  involved.  It  is 
important  to  note  that  the  mining  company  in  the  contract 
involved  in  the  Humble  case  reserved  the  right  to  terminate 
the  contract,  whenever  it  should  decide  that  the  system  of 
mining  was  injurious  to  the  mine,  which  provision  under 
appellant’s  theory  in  this  case,  would  have  rendered  the 
contract  unilateral  as  the  other  party  had  no  similar  right, 
and  an  absence  of  “full  compliance”  by  the  other  party 
would  operate  as  a  defense.  Yet  the  Supreme  Court  clearly 
repudiated  any  such  theory  and  squarely  held  (p.  551) : 

“Whenever  one  party  thereto  is  guilty  of  *  *  *  a 
breach  *  #  *,  the  other  party  is  at  liberty  to  treat 

the  contract  as  broken  and  desist  from  any  further 
effort  on  his  part  to  perform;  in  other  words  he  may 
abandon  it  and  recover  as  damages  the  profits  which 
he  would  have  received  through  full  performance.” 

C.  (1)  The  third  section  of  appellant’s  argument  is  based 
upon  the  ground  that  appellant  did  not  possess  the  certain 
means  of  performance.  Under  this  contention  appellant 
argues  that  as  appellee  did  not  own  the  parts  of  Lots  19 
and  20,  described  in  the  contract  of  May  31,  1935,  it  did 
not  have  the  “certain  means”  of  performing  its  contract 
with  appellant. 

In  our  counter-statement  of  the  case  will  be  found  the 
factual  situation  concerning  the  contract  obtained  by  ap¬ 
pellee  from  the  railroads  for  the  sale  to  appellee  of  the 
parts  of  Lots  19  and  20  here  involved.  Briefly,  the  evidence 


showed  that  on  August  30, 1935,  Mr.  Stetson  made  a  written 
offer  to  the  P.  B.  and  W.  K.  K.  Co.  to  buy  for  appellee  the 
parts  of  Lots  19  and  20  here  involved  for  $0300.  For 
description  of  the  lands  to  be  bought  he  referred  to  a  tenta¬ 
tive  deed  which  had  been  involved  in  a  former  transaction 
and  contained  a  metes  and  bounds  description  of  the*  prop¬ 
erty  sought.  The  railroads  replied  and  advised  that  all 
prior  authority  to  make  a  sale  of  the  land  sought  had  been 
cancelled  and  that  neir  authority  would  have  to  be  obtained 
from  the  officers  of  the  railroads.  Thereafter  in  Septem¬ 
ber,  1935,  Mr.  Weidener,  the*  conceded  agent  for  the  rail¬ 
roads  authorized  to  act  in  such  cases,  came  to  Washington, 
saw  Mr.  Stetson  personally  and  delivered  to  him  PI.  Exs. 
S.  9  and  10.  Exs.  S  and  9  were  tin*  resolutions  of  tin*  P.  I>. 


&  W.  R.  R.  Co.  and  the  Pennsylvania  Railroad  authorizing 
a  vice-president  to  make  a  sale  of  railroad  property  not  in 
excess  of  $10,000.  PI.  Ex.  10  was  an  official  record  of  the 
railroads  showing  tin*  submission  to  two  vice-presidents  of 
the  railroads  of  a  flat  offer  of  the  Decatur  Corporation  to 
purchase  parts  of  Lots  19  and  20  in  question  for  $G300  net 
to  the  railroads,  with  the  recommendation  of  the  general 
agent  and  real  estate  agent  of  the  railroads  that  the  offer 
of  sale  be  accepted  and  approved.  The  offer  was  accepted 
and  approved  bv  two  vice-presidents  of  the  railroads.  Morse 
and  fluhue,  and  PI.  Ex.  10,  when  delivered  to  appellant 
and  coupled  with  the  resolutions,  plus  PI.  Exs.  4,  0.  11,  12 
and  21.  constituted  a  complete  contract  in  writing  of  sale 
with  the  Decatur  Corporation.  As  submitted  to  tin*  vice- 
presidents  of  the  railroads  for  acceptance  and  approval  no 
conditions  or  encumbrances  were  mentioned,  with  the  ex¬ 


ception  of  the  mortgages,  which  the  railroads  agreed  to  re¬ 
lease. 


IT  any  ambiguity  existed  concerning  the  nature  of  the 
title  to  be  acquired  it  was  an  ambiguity  pertaining  to  what 
was  actually  intended  in  the  negotiations  with  the  railroad. 
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That  ambiguity  was  submitted  to  the  jury  and  they  found 
that  appellee  was  able  to  procure  a  marketable  title  free 
of  encumbrances  and  conditions  and  returned  a  verdict  in 
appellee's  favor  (Appellant’s  App.  485,  488,  4S9). 

The  District  Court,  in  considering  this  contention  under 
appellant's  motion  tiled  after  verdict,  concluded  that  the 
reference  to  the  last  tentative  deed  was  simply  for  a  short 
description  and  did  not  operate  to  include  any  conditions 
in  the  acceptance  of  the  railroad.  Of  course  what  condi¬ 
tions  may  have  been  inserted  by  agreement  among  the 
parties  in  the  resale  of  the  property,  all  of  which  conditions 
<nnl  result •  were  excluded  front  the  jury  at  the  insistence 
of  appellant .  are  beside  the  point  and  not  persuasive  for 
the  obvious  reason  that  the  third  party  purchasing  the  prop¬ 
erty  did  not  object  to  the  conditions  incorporated  in  the 
deed  tendered  to  him  and  the  District  Court  so  hold  (Ap¬ 
pellant’s  App.  502). 

Of  course,  appellant's  basic  contention  that  it  is  neces¬ 
sary  to  show  an.  actual  binding  contract  to  purchase  prop¬ 
erty  not  owned,  before  an  action  for  breach  of  contract  to 
sell  can  be  maintained,  is  unsound  and  has  been  repudiated 
by  this  Court.  In  the  case  of  lirnffy  v.  Maker.  GO  A])]).  D.  C. 
*200,  100  F.  (2d)  439,  this  Court  held  that  an  “oral  under¬ 
standing"  with  the  holder  and  the  owner  of  a  legal  title  to 
real  estate,  the  mortgagee,  was  sufficient  basis  for  a  finding 
of  the  “certain  means"  of  performance  by  a  plaintiff  suing 
for  breach  of  a  contract  to  sell  real  estate.  “Control" 
of  the  situation  is  sufficient.  Ilazelton  v.  Lelhte,  10  App. 
1).  C.  379.  Tin*  cases  cited  by  appellant  in  support  of  his 
argument  i:’  are  easily  distinguished  upon  the  facts  and  are 
inapplicable  to  1  ho  case  at  bar. 

Mnrilrn  v.  Hopkins,  47  App.  I).  C.  202.  and  Millrr  v.  Schwinn,  72 
App.  I).  ( 2^2.  112  F.  ( 2d )  74S.  Of  eoiirse,  where  a  «!<•«•«  1  is  deli vered. 
accepted  and  vested  title  in  the  grantee  who  retains  the  deed  during  his 
lifetime,  the  l;nv  ran  presume  after  his  death  that  the  deed  intended  to  pass 


(  1 1' )  Appellant  a  Iso  contends  that  appellee  was  1 1 1  i;i l > |« • 

!i>  « I« *  1  i \‘t* r  whartaue  ! acilit ics.  In  niakinu  this  ariiiuuenl 
a 1 1| >el la nl  distorts  t In*  terms  <»f  the  contract,  as  lie  did  at 
the  t  rial.  I  he  rout raet  provided  only  fur  iiiakiiiu  t lie  j »r« »] »- 
erly  availahh*  fur  industrial  Use  and  then  provided  further 
it  was  to  he  void  in  the  event  appellee  “is  unahle  to  obtain 
wharfage  facilities  and  the  privilege  of  nmninu  a  pipe  line 
from  said  wharf  to  the  property.** 

If.  as  appellant  armies,  it  had  heeti  intended  iiy  tin-  par 
ti<->  (and  this  particular  l.an.miam*  i>  to  he  eoiistrued  most 
strietly  auaiust  appellant  as  he  inserted  it  in  the  auree 
nieiit  ot  "ale)  that  the  the  eontraet  eon  temp  la  tod  that  the 
appellee  “obtain  wharfage  facilities  and  the  privilege  of 
runuitm  a  pipe  line**  very  different  lanmiam*  than  that  here 
involved  would  have  been  Used.  The  laumiam*  U  that  the 
roll  t  raet  is  to  he  void  it  a  p  pel  lee  *  *  /s  iinulih  t  o  obt  a  i  u  *  *  those 
!aeilitio>.  I  him  tor  the  contract  to  become  void  it  must 
be  shown  that  appellee  was  nnulih  to  obtain  the  facilities 
< lescri  1  km l.  A  "  sill'll  I  full  lift  tills  I II I  I'l  III  II I  I  1 1  III  fills 
nisi  .  In  fact,  no  representative  of  the  ( 'oitimissioiiors  of 
the  District  of  Columbia  or  the  War  Department  testified 
that  the  Decatur  Corporation  was  iiiiiihh  to  obtain  the 
facilities  in  •  pifst ion.  In  fact  the  positive  evidence  in  the 
case  adduced  throuii'h  the  ollicial  records  <>1  the  Commis 
sioiiers.  of  the  National  Capital  Dark  and  IManninu  Com 
mission,  of  the  Co  ordinat  inu  Commit t ee  and  the  t est inioii v 


of  Drineipal  Knmneer  Schmitt  representing  the  District 
Knnineer  for  tin*  Washington  District  of  the  War  Depart¬ 
ment  and  D.  C.  Knuineer  Denson  ( Tr.  (D  t-ii! M i  )  established 


the  title  involve.!  in  ;icen|-ii:iiiee  With  the  .ieeii’-  teri!!'.  S|)ch  ;i  principle 
litis  no  :i pplient ii*ii  here.  Nor  i>  the  Miller  c;ise  in  point.  In  th:it  en>e 
the  pltiintill.  ;i'  this  1'oiirt  Iiehi.  h .* i < I  itepnrteci  with  title  tn  n  hirtre  portion 
of  the  property  inclmleil  in  the  contrnct  of  -ole  hy  «ie.  lien  tint;  it  forever 
for  pilhlie  U'e  .-mil  hence  ;i«  he  eouht  TOO  eon\e\  the  property  free  of  the 
tie<lie:it ioti,  he  eoiihl  not  perform  his  eontniet  with  «Iefemhmt.  \<>  such 
issue  is  here  involved. 


!  I  it'  *  *  ;i  l»i  li  1  y  <  >  I  1 1  u*  I  h  i  lur  <  *(>rji(»r:il  i<>ii  1  ( >  obi  a  i  it  tin*  ]  »i  1 

•  iii'*  .Mini  wha rt au'c  tavilit  i<‘>  <b  srribcd  in  1 1 u •  coat rad. 

A>  a  subsidiary  a rmuriciit  appellant  eontemls  that  no 
authority  exists  either  in  the  Commissioners  ol'  tin*  Dis¬ 
trict  of  Columbia  or  the  War  Department  to  lease  the 
waterfront  at  Cil’leenlh  Street  for  wharfau'e.”1  Counsel  for 
appellant  roiiee<le>  in  !ii>  brief  ill!):  “(ieuerallv  speak- 
inn,  water!  rout  property  is  leased  by  the  Chief  of  Knni- 
t  i  eel's,  l  .  S.  Army,  aet  inn  for  the  Secret  a  ry  of  War  by  whom 
a  re  also  Dsiied  permits  for  the  erecliou  of  wharves  in 

A | * | m*I !;i ii T  citi*>  ,,iii  alleged  opinion  of  the  Corporation  Counsel  for  the 
District  of  Columbia  on  .March  2  I.  l!<().*j.  ostensibly  holdin;;  that  the  termi¬ 
nal'  oi  si  re*‘ls  arc  public  waterfronts  and  concludes  that  Congress  onb 
conterred  control  on  the  Commissioners  over  this  area  for  highway  pur 
i  m sis,  and  n  it l  i, h!  i  . /  press  niilltnritfi,  the  Commissioners  arc  without  au¬ 
thority  to  lease  wharf  property  and  include  therein  a  part  of  .‘!4th  Street. 
Idi  the  very  lauds  described  in  the  Corporation  Counsel's  opinion  “public 
.•.'alert  routs  were  specifically  placed  under  the  control  of  the  Commission¬ 
er'  by  the  Act  ot  March  •!,  IStitl,  and  that  Act  conferred  express  nuthoritv 
on  the  i  ommissiomu's  to  lease  the  property  under  regulations  to  be  promul¬ 
gated  by  tin'  Commissioners  and  the  War  Department.  Moreover,  since  the 
opinion  was  written,  the  Act  of  AuyU't  J7,  l!».V>.  lias  become  law,  which 
empowered  and  authorized  the  use  of  Fifteenth  Street  for  pipe  lines  and 
the  Use  nt  the  water!  font  and  the  bed  of  the  stream  for  pipe  lines,  it 
lollows  that  the  Commissioner*,  are  now  empowered  to  urant  such  permis 
'•on.  Moreover,  on  duly  •>,  lb.!.).  (  orporatiou  Counsel  l’rettyman  and  his 
assistant.  \  eruon  West,  considered  the  (juestion  of  usitur  Fifteenth  Street 

the  Decatur  <  orporatiou  for  pipe  lines  and  wliarlaife.  prepared  a  formal 
"pinion  thereon  and  submitted  it  to  the  Commissioners  and  held:  "The 

•  ouiniissioners  have  hereto! ore  approved  bills  authorizing  the  use  ot*  cer¬ 
tain  streets  in  the  District  of  Columbia  for  the  purpose  of  petroleum  pipe 
hues  when  in  their  opinion  the  utilization  of  such  public  space  did  not 
i  uteri  ere  with  existing  or  proposed  underground  construction.  We  know 
"f  no  instance,  however,  where  the  Commissioners  have  ever  approved  a 
bill  to  authorize  as  many  as  ten  pipe  lines,  and  it  would  seem  that  there 
would  be  a  definite  decision  as  to  the  number  of  lines  the  Commissioners 
ui'lnll.  It  does  not  appear  that  there  is  any  necessity  for  legislation  att- 
:  hori/inir  the  erection  of  a  wharf  at  the  end  of  Fifteenth  Street,  as  that  is 
a  matter  that  can  he  handled  by  the  Fnited  States  Kuyinecrs  Office  through 
issuance  of  a  permit."  tin  duly  A,  the  Commissi,  .ners  act  ini;  as  a  Board 
adopted  and  approved  the  view  of  the  Corporation  Counsel  that  the  end 

■  ■I  Fifteenth  Street  would  be  used  for  wharfage  and  so  advised  the  Decatur 
(  orporatiou  and  Congress. 


! i ; i \‘ i u .• « ! » 1 » •  waters."  A  ppellant  '>  counsel  l*n i  l  I u* r  eoucdcs 
I  I '> r.  | ».  in  it-  i i rid  t lull  ” ] n* ri 1 1 i  1  >  for  wharves  are  freelv 
urn ii tod  t  hroiimi  the  oilice  ol  tin*  ('hid  o|  Fnmneer-  of 
I  i  i  *  *  War  I  )epa  rt  meat  if  they  provide  no  hn/.nrd  or  ohstruc 
tion  to  the  naviuat ion  and  the  applicant  lias  waterfront 
p  rope  rt  y . " 

Deali/.inu  the  I  a  I  iac\  ol  in-  contention  that  appellee  could 
not  obtain  the  facilities  in  question,  appellant  then  armies 
tliat  neither  the  War  I  )epa  rt  incut  nor  the  ( ioverimieiit  of 
the  District  of  <  'olunihia  had  Icual  authority  to  lease  Fif 
tcelltll  Street  irrespective  <||  whether  they  Were  william  to 
' h »  so,  The  Act  ol'  Aumist  l! 7.  1!».'!7),  is  a  complete  answer 
to  any  such  contention.  Alter  the  Ad  of  Aumist  ‘J7.  IT!."), 
was  passed  the  matter  was  reienvd  hv  the  ( ’ommissioners 
to  Fnmneer  Denson  for  appropriate  action,  lie  testified 
that  he  invesliuated  the  matter,  that  fifteenth  Street  at  its 
end  was  unimproved :  that  then*  were  no  underuroiind 
utilities.  >ewei's  or  the  like  which  would  interfere  in  anv 
way  with  the  layinu  by  the  Decatur  ( 'orporation  ol'  pipe 
lines  down  1  lie  st  red  from  Si | u;i re  1  ( K‘»7  to  t  lie  pierdiead  line 
in  tiic  Anacostia  Diver;  that  the  Commissioners  were  will¬ 
ing  and  upon  receipt  of  the  usual  plans  and  specifications 
would  urant  a  license  or  permit  to  the  Decatur  Corporation 
to  lay  and  construct  live  pipe  lines  from  Square  10(»7  down 
Fi  1 1  cent  h  St  root  to  the  pier  head  line  i  n  tin*  A  naeost  ia  Diver 
and  that  the  pier  head  in  the  Anacostia  Diver  was  KKI  feet 
from  the  sea  wall  (Tr.  liS-l-blMI). 

\\  ha rl am*  t.acilities  tor  use  in  connection  with  the  |  ipe 
lines  authorized  hy  ('ingress  could  he  granted  as  of  course, 
as  a  necessary  implication  from  llu*  lanminyo  of  the  Act  of 
Anuust  'J7.  l!f!7).  W"  liar  fa  is  hut  a  detail  in  the  locating, 
nsinu  and  maintainin'^  pipe  lines  under  the  Ad  in  <|Ucstion 
in  the  Anacostia  Diver  to  the  pier-head  line. 

Moreover,  wharf  property  of  the  I’nited  States  which  is 
in  the  control  of  the  ( 'ommissioners  of  the  District  of 


( olumbia  nmy  In-  leased  u  1  u  1* * r  tin*  regulations  « > t  the  (<>m 
missioners  and  1  lie  ( 'hicf  of  Fnyinecrs  (Ad  of  March  .*’>, 
1  s;»<).  See.  2,  ::n  Slat.  KIT*:  4n  1'.  S.  ( '.  A.  107,  K>S),  for  a 
; leriod  not  “to  extend  bcvoiul  ten  years.  I  hat 

i ■  i vi  1 1 1  to  lease.  Mr.  Schmitt  testified,  was  beiny  eondueted 
hy  his  office  under  an  a  y  reel  net  1 1  w  ith  the  < 'omiuissioticrs 
of  the  I  )i  st  riel  of  Columbia  in  so  far  as  the  foot  of  Fifteenth 
Street  was  eoiieerned,  and  applies  to  “all  property'* 
whether  occupied  or  unoccupied.  Moreover,  it  has  loim 
lieell  the  p  I'aet  ice  of  the  eXeclll  i\'e  branch  of  the  ( loVer  111  liellt 
to  permit  private  citizens  to  obtain  licenses  or  permils  to 
use  property  of  the  l  idled  States/’  In  recognition  of  this 
loiiy  estahlished  practice  of  the  e.xeeiit  i  \  e  hranch  of  the 
( ioVerniueiit  to  license  or  lease  public  lands,  Conyress  en¬ 
acted  the  Ad  of  March  .’>,  lsPil,  heretotore  nieiit ioned.1'' 


Thus  on  the  completion  of  the  tidal  reservoir  Conyress 
enacted  leyislation  authorizing  the  uraiitiny  of  licenses  for 
the  erection  <<t  hoat houses  aloiiy  the  banks  ol  the  tidal  res 
i'1'Voir  on  the  I’otomae  River  hy  the  (  hid  ol  Fiiyiiieers.1’1 
That  area  is  just  as  much  public  property  of  the  Failed 
States  as  the  toot  ol  Fit  I  eolith  Street  because  ever  since 
1S!7  it  has  been  made  and  declared  a  public  park  to  be  for¬ 
ever  held  and  used  as  a  park  for  the  recreation  of  the 


The  stalutes  involved  ai'v  discussed  in  the  decision  of  the 
District  t  'on rt  and  that  court  concluded  that  loyal  authoritv 


17  Sr..  22  Up.  Ally.  (ten.  240  Id.'):  1!)  Up.  AUv.  (Jen.  02S-020  and 
II  /<  <7  fih  ii  v.  ( i  ms  ii  i  ill  I  (  (  .  ( A .  0,  1 !  •  1  s  )  t  210  I'ci  |.  S|2. 

'  Not  only  mi” lit  a  j » ri vo l «•  citizen  ol>t;iin  the  use  of  unoccupied  property 
of  the  t  nited  States  under  a  license  of  permit  hut  lie  may  even  obtain 
a  license  or  permit  from  the  War  l)eparlment  to  use  wharves,  bulkheads, 
-ea  walls  and  other  structures  ol  the  l  nited  Slates  located  on  or  in  the 
navigable  waters  of  the  t  nited  States.  Act  of  March  ISO!),  ( ’.  12'.  S.  14 

-  do  stat.  l  l.vj)  r.  s.  c.  40s. 

I;'  Act  of  May  27.  10OS.  Sec.  ]  (:{.">  Stat.  d.V>)  40  P.  S  ('.  A.  00. 

Act  of  March  ISO?.  Ch.  .47').  (20  Stat.  024)  40  C.  S.  (.'.  A.  SO. 
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was  not  lacking  for  the*  decisions  or  tlu*  commitments  of  the 
(Jovernment  agencies  involved  in  this  ease.  (Appellant's 
App.  4!)(>-7>00). 

We  snl  unit  that  appellant  *s  content  ion  attacks  the  const i- 
tutionality  of  the  Act  of  August  37.  11)37)  and  the*  Acts  of 
May  37.  1!H>8  and  March  3,  ISO!)  which  authorize  licenses  or 
permits  of  tin*  character  involved  in  this  case.  The  effects 
of  a  decision  hoidiny  no  authority  exists  in  the  <  ’ommission- 
ers  of  the  District  of  Columbia  and  the  War  Department  to 
urant  licenses  to  private  persons  to  occupy  <>r  use  public 
property  would  be  far  reaching'  and  unquestionably  would 
disrupt  present  and  Ion,”'  established  administrative  proce¬ 
dure  of  the  executive  branch  of  the  (Jovornmenl.  Xo  such 
holding  should  be  made  until  it  is  shown  (which  appellant 
has  not)  beyond  all  rational  doubt  that  the  acts  and  prac¬ 
tices  are  unconstitutional.  !'.  S.  v.  C nrtiss-W ripht  Carp., 
39!)  C.  S.  3,04,  307. 

Appellant  conchnles  it  was  error  to  deny  his  Prayer  Xo. 
7),  and  not  to  direct  a  verdict  in  his  favor.  Little  need  he 
said  concerning  Prayer  Xo.  5  as  it  incorrectly  stated  the 
law.  Moreover  appellant  accepted  the  charue  as  correct, 
requested  no  additions  thereto  and  assigned  no  errors 
thereon,  and  he  is  precluded  now  from  thus  questioning  the 
charge. 

As  there  was  competent  evidence  to  support  the  verdict 
appellant's  motion  to  direct  was  properly  overruled.  C.  S. 
v.  S 'ocoufj-Vacnnm  Oil  Co..  310  V.  S.  17)0,  354. 

II. 

II  tens  uol  prejudicial  error  to  permit  Mr.  Lambert  to  tes¬ 
tify  conre  mi  iif/  his  nefjof  inf  nuts  with  Mr.  Schmitt.  One  of 
the  conceded  issues  in  this  case  was  the  a rran.U'enients  be¬ 
tween  the  Decatur  Corporation  and  the  War  Department 
concerning  wharfage.  Xo  contention  is  made  to  this  Court, 


nor  was  any  ground  asserted  in  appellant's  mol  ion  for  a 
now  trial,  that  it  was  error  to  receive  the  testimony  of  Mr. 
Schmitt,  the  Principal  Fnyineer  of  the  Washington  Dis¬ 
trict  of  the  War  Department.  Mr.  Schmitt  testified  that  the 
appellant  could  obtain  a  wharf  or  a  permit  to  lmild  a  wharf 
.•it  the  foot  of  Fifteenth  Street  and  that  notwithstanding 
that  there  was  a  temporary  lease  at  the  lime  held  by  the 
Washington  Yacht  Club  on  a  part  of  the  foot  of  loth  Street, 
he  (Mr.  Schmitt)  was  williny  to  recommend  the  revocation 
of  that  lease,  if  necessary,  and  that  his  recommendations 
for  a  revocation  in  !)!).!)  per  cent  of  the  cases  would  be  ac¬ 
cepted  by  the  Division  Fnyineer  and  the  Secretary  of  War, 
in  order  for  the  Decatur  Corporation  to  obtain  wharfaye 
facilities  at  the  foot  of  Fifteenth  Street  under  the  Act  of 
Anynst  27,  ldbb.  While  Mr.  Lambert  in  his  testimony  used 
the  word  “assurances"  his  testimony  in  all  essentials 
merely  reiterated  the  testimony  already  in  the  case  from 
M  r.  Schmil  t. 

Moreover,  Mr.  Lambert's  testimony  clearly  falls  within 
the  exception  to  the  hearsay  rule  that  when  proof  is  made 
of  a  parole,  contract,  arranyement  or  neyoliations  and  the 
statements  of  a  person  are  relevant,  as  concededly  the  testi¬ 
mony  of  Mr.  Schmitt  is  relevant,  such  statements  may  be 
proven  by  a  third  person  who  was  present  as  well  as  by  the 
one  who  used  the*  Ianyuaye.  In  such  case  the  statements 
are  not  hearsay  but  substantive  evidence."’ 

Mr.  Schmitt's  evidence  concededly  beiny  admissible,  and 
a  new  t  rial  was  not  asked  because  of  his  testimony,  it  follows 
that  Mr.  Lambert's  testimony  of  his  arranyemeiits  for  ap¬ 
pellee  irith  Mr.  Schmitt  is  not  error. 


-!  .hints  mi  Kritli  nrr.  Civil  Cases,  Third  Kdition,  Sec.  ‘J.V>,  pp.  .UM,  ;;s.">; 

sYc.  -jar.  pp.  aits,  anil;  See.  ano.  pp.  i.v».  ;  so.-.  an.  pp.  an.  at.v. 

( i fi  i  iih  ii I  mi  Ki'itlciitc.  Secs.  100,  1/.). 

Thus  Jniii  s  mi  Kritlcncc  states  the  rule  as  follows  (  p.  1  o )  :  ”It  is  hanllv 
mcosary  t<i  add  that  when  the  declarations  form  part  of  a  contract  or 
the  performance  of  a  contract  they  are  relevant  and  will  he  received.’* 
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111. 

II  idlS  lint  j/n  jllfllruil  ri'lnl ’  In  jirnnil  Mr.  Ltlllibrrl  In 
I, si  if  1/  ns  In  rtf  mis  In  rrsrll  llir  j>rn /><  rl  if.  The  evidence  of 
which  appellant  complains  came  about  in  this  fashion.  Ap- 
pellee  desired  to  make  a  formal  olTcr  of  proof  showiny  a 
re-sale  of  the  property  here  involved  under  a  contract  of 
sale  dated  February  17,  1!K»(>.  As  preliminary  to  that 
forma!  offer  of  the  contract  appellee  offered  to  prove  the 
negotiations  leading  up  to  the  contract  in  order  to  show 
that  appellee  had  fulfilled  his  duty  on  1  lie  default  of  the 
appellant  to  make  a  sale  and  obtain  the  best  price  possible 
for  the  property  in  order  to  subject  appellee  to  as  little  los> 
as  practicable"  (Appellant's  App.  .'’>Ui)-.”d4). 

Xo  objection  was  interposed  by  appellant  to  haviny  the 
prelimiuarv  questions  concern iny;  the  offer  of  proof  taken 
before  the  jury.  1 1  is  objections  to  these  questions  were 
interposed  obviously  to  protect  his  objection  to  FI.  lvx.  1<. 
In  any  event  that  evidence  preliminary  to  the  offer  of  the 
contract  of  February  17,  1  !).”*(>  did  not  prejudice  appellant. 
A  failure  to  yrant  a  motion  for  a  new  trial  because  of  such 
evidence  certainly  cannot  be  said  to  be  an  abuse  ot  discre¬ 
tion  by  the  trial  court.  Hence  this  contention  and  tin*  con¬ 
tentions  coueerniuy;  the  testimony  of  Mr.  Lambert  of  nego¬ 
tiations  with  Mr.  Schmitt,  “falls  within  the  well-established 
rule  that  neither"  the  Supreme  Court  “nor  the  Circuit 
Court  of  Appeals  will  review  the  action  of  a  federal  trial 
court  in  yrant  iny  or  denyiny  a  motion  for  a  new  trial  for 
error  of  fact,  since  such  action  is  a  matter  within  the  dis¬ 
cretion  of  tin*  trial  court"  and  that  action  will  only  be  re¬ 
viewed  for  “a  plain  abuse  of  discretion"  /  .  .S',  v.  Sncnuij- 
1  ’nr, (11:11  Oil  On..  iUO  V.  S.  lot  I,  247. 

--  Trlfnn  r  v.  Huss,  14’>  l\  S.  .”22.  ”>.'!4.  Ami  cutnpju'o  tin*  «*vi<!cnr<* 

ri'cci veil  leiuliny  ii|>  t<>  tin*  >;il(*  to  show  tin*  b<*>*  j » \v;i>  *>bt:i  ucl  in 
l!»:,llou  v.  I.i'Dur.  10  A]>|>.  I).  (*.  .470,  oSS. 
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IV. 


A  /i/x-llaul  ’s  eonl  ent  ion  I  Inti  I  In-  verdict  teas  contra  rtj  In 
the  icrif/Iil  of  the  evidence  and  excessive  is  unsound.  Appel¬ 
lant  armies  that  tlu*  vmliet  of  the  jury  was  contrary  to  the 
weight  of  the  evidence  and  excessive.  The  contention  that 
the  verdict  was  contrary  to  the  weight  of  the  evidence  is 
not  involved  in  this  appeal.  The  Supreme  Court  said  in  the 
Socnn tj-\  aettitin  Oil  Co.  ease*''  that  the  denial  ol  a  motion 
for  a  new  trial  on  the  round  that  the  verdict  was  against 
the  weight  of  the  evidence,  on  ajtpcal,  is  not  subject  to 
review. 


Panes  •”>(),  •>”  and  .'IS  of  the  appellant's  brief  contain  appel¬ 
lant's  contentions  of  what  the  conflictinu;  evidence  shows. 
While  appellant's  characterizations  of  tlu*  evidence*  are 
misleadinn  and  inaccurate  and  are  not  borne  out  by  the 
record," 1  the  whole*  arnuunent  is  beside  the  point  and 


l  .  .s',  v.  Soeon  i/- 1' neit  n  m  (til  Co.,  410  l  .  S.  l.)0,  24S;  Moore  v.  I  lilted 
S/otes,  l.">()  t  .  S.  .')7,  ( >  1  -( 5l2. 

-•  Appellant  admits  ( I>r.  j».  4(i)  that  he  did  not  through  with  llic*  eon- 
1  r;M-t .  .•mil  then  argues  il  \v;is  "because  of  the  plainl il'fs  inability  to  deliver 
ijootl  title  and  irlm  rfiit/i ."  Tlnil  is  not  sound  appellant  himself  testified  his 
"out ft  defense”  was  appellee  hadn’t  "not  wharfage  facilities”  (Appellant’s 
App.  Appellant  also  testified  lie  never  inquired  of  the  t’nited  States 

Knnii ( Ml  See  as  to  whether  or  not  wharfage  was  available  (Appellant’s 

App.  MS).  Appellant  testilied  lie  didn’t  know  "anythin;;  about  the  title 
and  iiothiini  was  ever  said”  about  the  title,  that  he  did  not  inquire  if  appellee 
could  convey  a  proper  title,  he  did  not  make  any  inquiry  of  the  Title  Coin, 
puny  concern  inn  the  title  and  he  did  not  know  whether  or  not  appellee 
could  make  title  to  appellant  (Appellant’s  App.  447).  Appellant  admitted 
after  suit  was  tiled  the  "facts”  and  "defense*."  in  his  answer  were  "fjath- 
ered"  by  his  attorney  (Appellants  App.  ">.”7). 

Appellant  states  (Hr.  p.  4(5}  "he  testified  that  when  wharfage  was  un¬ 
obtainable  through  the  War  Department  (compare  that  argument  with  the 
record.  Appellant's  App.  4.47,  and  see  it-  inaccuracy)  appellee  endeavored 
to  obtain  wharfage  by  interesting  appellant  in  purchasin’;  the  Weller  tract. 
1  'ompare  that  statement  with  the  record.  The  record  shows  appellant 
denied  "he  requested  Mr,  I’ennybaker  to  negotiate  for  an  option  on  the 
Weller  tract"  (Appellant’s  App.  424),  and  denied  that  appellant  planned 
"to  utilize  the  Weller  property  in  connection  with  Square  1007"  (Appel¬ 
lant’'  App.  I2d)  but  when  facet l  with  l‘I.  Kx.  2(J  (Appellant's  App.  1.44, 
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amounts  to  a  request  that  this  Court  examine  the  evidence 
for  tlu*  jnu/ntse  of  ireif/hint/  the  evidence  pro  and  eon.  Of 
course  such  a  task  is  neither  tile  duty  or  riylit  of  this  Court. 
\\  e  submit  that  the  only  question  on  this  appeal  is  “whether 
there  was  competent  and  substantial  evidence  before  the 
jury  fairly  tending  to  sustain  the  verdict."* 

Little  need  be  said  concerning  the  argument  that  the  ver¬ 
dict  is  excessive.  We  have  shown  in  our  statement  that  tin* 
testimony  of  three  expert  witnesses  would  support  a  ver¬ 
dict  in  excess  of  ^17,000.  Kven  appellant  concedes  (Br. 
p.  .’IS)  there  was  such  evidence  but  armies  this  Court  should 
disregard  it.  That  is  not  an  appellate  function  as  a  jury 
is  the  constitutional  tribunal  for  deciding  issues  of  fact. 
Herr//  v.  I  nil ed  Stales ,  B1 2  U.  S.  450,  453. 

The  linal  contention  of  appellant  that  it  is  only  the  con¬ 
duct  of  appellee's  counsel  at  the  trial  that  can  explain  the 
verdict,  comes  with  ill  urace  at  this  late  date.  Xo  such  con- 

-t.'lfi)  admitted  writing  Mr.  I Vnnybaker :  “Pursuant  to  conversation  with 
,vo u  wherein  you  said  you  feel  able  to  obtain  approximately  .'10,1)00  square 
leet  more  (Weller  tract)  to  the  south  of  Square  1007,  please  make  cverv 
ettort  lo  ij<f  ojitiioi  fur  smiie  as  it  is  necessary  to  have  in  run  uni  ion  icifli 

tfnn  d  fit  ll  //.” 

A | >| m*I l;i nt  then  nrirues  (  Hr.  ♦  w ,  .5S)  ]iis  conclusions  from  some  of  the  evi- 
denee,  which  at  best  could  only  <;o  to  the  weight  of  the  evidence,  and  then 
makes  this  conclusion  <  p.  dS)  “The  tariffs  of  the  Interstate  Commerce  Com- 

mi-sjo-i  '  served  to  refute  conclusively  the  testimony  of  tin-  plain- 

lilt  that  there  had  been  a  drop  in  freight  rates  affectin';  petroleum  in 
•lanuary  or  February  of  lff.dO  *  *  That  statement  is  not  fair.  Ap¬ 

pellant  in  printing  his  appendix  studiously  avoided  printin'.;  the  remainder 
of  the  testimony  of  Mr.  Harrison  which  shows  that  in  .January  and  Feb¬ 
ruary  a  nuts  iinnuiinrnf  unit  k  no  ten  that  freight  rates  on  petroleum  / nunhut 
mi<  hi  'nut  i  i  il in 'i  ll  iril hin  n  fnr  mouths.  (  Tf.  Sdti-SliS.  )  A  ppellailts  on  t  he 
point  of  whether  or  not  a  reduction  in  freight  rates  affected  value  also 
fmls  to  inform  this  Court  that  a  qualified  and  disinterested  expert  (Mr. 
Savage)  testified  a  drop  in  freight  rates  in  December  or  -January,  ]<)dti, 
would  cause  the  property  here  involved  to  “drop  in  value.”  (Appellant's 
App.  :;:>o). 

I  .  s.  V.  Snrnuil- l  i In, mil  Oil  Cm,,  dill  F.  S.  loll,  |  ;  ,|  hiunis  \  .  I  u.lnl 
s  fu  1 1  - .  'Joi  l  i'.  S.  (ipi.  1(1:);  'Ii,, nil  v.  It,  hue, in  ,  /.,  ,  it.  /,*.  /  ,  o_>-  ■  ■  < 
b!  I,  (14;  I  .ii  ii  mi  st  i' i'  v.  (  nlliiis,  11.)  I  ,  S,  lili’J, 
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tent  ion  was  ever  made  to  the  trial  court,  no  mistrial  was 
ever  asked,  it  was  not  assigned  as  a  ground  for  a  motion 
for  a  new  trial  and  it  is  unfair  if  not  improper  to  make  such 
an  unwarranted  accusation  for  the  first  time  in  the  last 
paragraph  of  appellant’s  argument  on  appeal. 

Conclusion. 

It  is  respectfully  submitted  that  a  perusal  of  the  entire 
record  will  show  that  substantial  justice  was  done,  the  ver¬ 
dict  is  supported  by  competent  evidence  and  hence  the  judg¬ 
ment  of  the  District  Court  should  be  affirmed  (R.  S.  72(5, 
Title  28,  lT.  S.  C.  A.  Sec.  391). 

Warren  E.  Magee, 

Arthur  R.  Murphy, 
Attorneys  for  Appellee. 
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